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Comment

The Political Community, The

Individual, and Control of Public

School Curriculum

T is no coincidence that litigation involving schools so often
produces far-reaching social policy on race,' religion,2 parental

rights,3 due process,4 and free speech.' Public education is polit-
ical, not only because it is state-funded and responsive to an elec-
torate, but also because it is society's mechanism for self-
perpetuation and self-definition-in short, for community sur-
vival. At the same time, because schooling intrudes into the tradi-
tionally private prerogative of child rearing, it carries an
emotional charge that other political issues lack. Public schools
bring politics into the home and the home into politics; public
school litigation is therefore an obvious and natural arena for
working out the structural dilemma inherent in modern democ-
racy: How can a political process promote, rather than restrict,
private liberty? How can democratic institutions protect minori-
ties? Curricular decisions present an aspect of this problem: To
what extent do individuals have the right to limit majoritarian6

control of public school curriculum?
In attempting to answer that question, courts have been ambig-

uous and ambivalent. Two often-cited cases from the 1920's
demonstrate this fact. In Meyer v. Nebraska,' the Supreme Court

I See Brown v. Board of Educ., 347 U.S. 483 (1954).

2 See School Dist. v. Schempp, 374 U.S. 203 (1963).

3 See Wisconsin v. Yoder, 406 U.S. 205 (1972).
4

See Goss v. Lopez, 419 U.S. 565 (1975).
5 See Tinker v. Des Moines School Dist., 393 U.S. 503 (1969).
6 For purposes of this paper I assume "the majority" is functionally equivalent to

the politically accountable legislative or administrative governing body that it elects,
be it a state board of education, a local board, or a legislature. Most states have a
centralized curriculum-deciding body; a few delegate this power to local or municipal
boards; some allow direct voter participation. See Shelton, Legislative Control Over
Public School Curriculum, 15 WILLAMETrE L.J. 473, 474-75 (1979).
7 262 U.S. 390 (1923).
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held that a state did not have power to proscribe the teaching of
foreign languages. The Court recognized that "the State may do
much, go very far, indeed, in order to improve the quality of its
citizens,"' and that "the power of the state . . . to make reason-
able regulations for all schools. . . is not questioned."9 However,
the curricular prohibition was unreasonable because it infringed
on the teacher's right to pursue a common occupation, and the
parents' right to "engage [the teacher] so to instruct their chil-
dren."" ° What distinguishes reasonable regulation in the state's
legitimate interest from unconstitutional intrusion into private
matters? Justice Holmes, dissenting in the companion case of Bar-
tels v. Iowa," suggested an answer. All agree, he observed, that
the goal of the legislation proscribing foreign language instruction
was a legitimate one: the acculturation of children. "The only
question is whether the means adopted deprive teachers of the lib-
erty secured to them by the Fourteenth Amendment."' 2 Indeed,
the Meyer majority pointed to a similar answer in noting that no
challenge had been made "of the States' power to prescribe a cur-
riculum for institutions which it supports. Our concern is with the
prohibition approved by the Supreme Court. . . . [Miere abuse
incident to an occupation ordinarily useful is not enough to justify
its abolition .... '"' Thus, Meyer does not support the idea that
the majority's right to promote civic goals through education must
give way to parents' more fundamental rights to bring up children
as they see fit. It is more accurately seen as a Lochner-era"a case
protecting the economic right of a teacher to practice his trade,
against the state's attempt to regulate him.

Two years later, however, in Pierce v. Society of Sisters, 5 the
Court, striking down an Oregon law aimed at prohibiting private
schools, cited Meyer in establishing that parents have "liberty...
to direct the upbringing and education of children. . . . The fun-
damental theory of liberty upon which all governments in this
Union repose excludes any general power of the State to standard-
ize its children . . . . The child is not the mere creature of the

8 1d. at 401.

9 Id. at 402.

'ld. at 399-400.
'1 262 U.S. 404 (1923).
'21d. at 412.
13 262 U.S. at 402-03.
14 Lochner v. New York, 198 U.S. 45 (1905).
15268 U.S. 510 (1925).
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State." ' 6 This sweeping language, which would seem severely to
limit the state's power, in fact imposed only a narrow limitation:
the state could not prohibit children from attending private
schools. Regarding curriculum per se, the court said: "No ques-
tion is raised concerning the power of the State reasonably to reg-
ulate all schools . . . . [C]ertain studies plainly essential to
citizenship must be taught, and. . . nothing .. taught which is
manifestly inimical to the public welfare."17 Further, a careful
reading of the Pierce opinion reveals that the Court, as in Meyer,
based its holding at least partly on economic grounds. The action
in Pierce was brought by several private schools, and Oregon's
law was struck down not only because it imposed on parents'
rights, but because it regulated a profitable industry. 8

Thus, the Court entered the mid-twentieth century with no firm
guidelines. The spirit and much of the language of the seminal
opinions hint that the majority's power to control curriculum
through political means is circumscribed by the substantive rights
of individuals. At the same time, the narrow holdings of the cases
do not deal directly with political control of curriculum, and some
of the language indicates that even if the cases did address the
issue, the state's power would emerge practically unfettered. This
confusion remains. The core question is unresolved: Can the
state tell teachers what to teach and children what to study?

Part I of this paper surveys the existing constitutional limita-
tions on political determination of curriculum, concluding that
courts have not consistently defined the limits. Some decisions in-
dicate that almost plenary curricular power resides in the state op-
erating through the political process; other decisions indicate that
individual students, parents, or teachers have significant power to
alter the majority's determinations.

Part II examines the political theories underlying these oppos-
ing views, and explores their pedagogical implications. Since each
theory, unrestrained by the influence of its opposite, would lead to
seriously flawed school systems, I end by sketching a proposal that
attempts to capture the benefits of democratic political control
while safeguarding against its abuse.

16 1d. at 534-35.
17 Id. at 534.
'81d. at 532, 535.
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I

LIMITS ON POLITICAL CONTROL OF CURRICULUM

Constitutionally based attempts to limit democratic control of
curriculum have arisen in three contexts: religion, patriotic cere-
monies, and ideological value inculcation. In the first, courts have
reached unequivocal results: the state can neither promote nor in-
hibit religion. 9 In the second, the results are clear but the ration-
ale is not: schools may not compel students to "declare belief,"
but whether this prohibition goes to religious or political rights is
not apparent. 20 The third context, state control of secular or ideo-
logical values, is as yet unresolved: some courts allow individuals
significant power over democratic control, and others do not.2'

A. Religion

The problem of religion in public schools encompasses two in-
terrelated but conceptually distinct questions. The first stems
from the first amendment's establishment clause:22 When does a
curriculum constitute unlawful government endorsement or impo-
sition of a religion? The second stems from the first amendment's
free exercise clause:23 When does a curriculum unlawfully restrict
an individual's freedom to practice religion?

Courts have often faced the first question, and their broad
prohibitions of religious practices have been among their most
controversial decisions. Religious teaching per se has been pro-
scribed since 1948, when the United States Supreme Court, in Mc-
Collum v. Board of Education,24 held that even when the
instruction was voluntary, did not favor any denomination, and
was taught by private citizens, it nonetheless violated the first
amendment. In 1962, the prohibition was extended to cover a
New York program of voluntary nondenominational prayer.25

Reiterating and clarifying this decision a year later, the Supreme
Court struck down a Pennsylvania law requiring schools to offer
Bible reading and prayer, which students were free to accept or

19 See infra text accompanying notes 22-38.
20 See infra text accompanying notes 39-5 1.
21 See infra text accompanying notes 52-74.
22 U.S. CONST. amend. I.
23 Id.

24 333 U.S. 203 (1948).
25 Engel v. Vitale, 370 U.S. 421 (1962).
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reject at will.26 Under this decision, schools could lawfully offer
"study of the Bible or of religion, when presented objectively as
part of a secular program of education,"27 but where the primary
effect or purpose of the instruction was the advancement or inhibi-
tion of religion, the course violated the Constitution.28

A Kentucky law requiring schools to post a copy of the Ten
Commandments, purchased with privately donated funds, on the
wall of each public school classroom provided the Court an op-
portunity to clarify the "secular versus religious" distinction. In
holding the law unconstitutional, the Supreme Court noted: "This
is not a case in which the Ten Commandments are integrated into
the school curriculum, where the Bible may constitutionally be
used in an appropriate study of history, civilization, ethics, com-
parative religion or the like."29

Courts have treated attempts to limit the teaching of evolution
in the same manner. In the 1968 case of Epperson v. 4rkansas,30

the Court finally overturned the Scopes 3l case on the theory that
a state law prohibiting the teaching of evolution, even though it
did not require substituting the biblical account of creation, was
nonetheless an example of a state adopting "programs or practices
in its public schools. . . which 'aid or oppose'. . . religion."32 A
recent attempt to skirt this policy, again in Arkansas, involved a
"creation science" law requiring state schools to accord balanced
treatment to "evolution science" and "creation science."33 The
law's supporters argued that since "creation science" was a bona
fide scientific theory, endorsed by genuine Ph.D.'s and resting on
impressively "objective" evidence, no religious interest was in-
volved. The court disagreed. Applying a test derived from earlier
cases, particularly Lemon v. Kurtzman,34 U.S. District Court
Judge Overton found that, in spite of legislative claims to the con-
trary, the law had a clearly religious purpose, advanced religion

26 School Dist. v. Schempp, 374 U.S. 203 (1963).
27 

Id. at 225.
28 Id. This test achieved its definitive formulation in Lemon v. Kurtzman, 403 U.S.

602, 612-13 (1971). To escape violation of the establishment clause, a law must have,
first, a secular legislative purpose; second, a principle or primary effect which neither
advances nor inhibits religion; and third, no excessive entanglements with religion.

29 Stone v. Graham, 449 U.S. 39, 42 (1980).
30 393 U.S. 97 (1968).
31 Scopes v. State, 154 Tenn. 105, 289 S.W. 363 (1927).
32 393 U.S. at 106.
33 McLean v. Board of Educ., 529 F. Supp. 1255 (E.D. Ark. 1982).
34 403 U.S. at 612-13. See supra note 28 for Lemon test.
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by promoting the biblical version of creation, and caused exces-
sive entanglements of state officials in religious matters.

Thus, using a carefully articulated test, courts have rigorously
guarded public school curriculum from religious coloration.35

While these cases emphasize the establishment clause, they also
touch on the problem of free exercise: to the extent that a religion
is promoted by the state, other religions-or the protected reli-
gious practice of atheism36-are inhibited. This aspect of the first
amendment arises in its pure form when a school requires a stu-
dent to participate in apparently secular behavior that violates the
student's religious principles. While several such cases have been
adjudicated,37 only one was decided wholly on religious grounds.
In 1972, former Supreme Court Justice Tom Clark, sitting by
designation on the Sixth Circuit, held that a high school could not
compel a student who was a religiously motivated conscientious
objector to participate in a mandatory ROTC program.38

B. Patriotic Ceremonies

In Minersville School District v. Gobitis3 9 and Board of Educa-
tion v. Barnette ,4° free exercise questions merged into free expres-
sion questions. In each of these World War II-era cases,
Jehovah's Witnesses objected to mandatory participation in a flag
salute ceremony because participation violated their religious ten-
ets. In each case the Supreme Court reached past the free exercise
question to arrive at a decision that stemmed from, and sought to
promote, explicitly political values.

Justice Frankfurter baldly stated the issue in Gobitis: The
Court had to choose between "the conflicting claims of liberty and
authority. 4 ' Affirming a series of earlier per curiam decisions,42

35 But see Note, The Unconstitutionality of State Statutes Authorizing Moments of
Silence in Public Schools, 96 HARV. L. REV. 1874 (1983) (noting that over twenty
states currently authorize moments of silence in public schools).

36 Murry v. Curlett, 374 U.S. 203 (1963).
3 7 E.g., Board of Educ. v. Barnette, 319 U.S. 624 (1943); Minersville School Dist. v.

Gobitis, 310 U.S. 586 (1940).
38 Spence v. Bailey, 465 F.2d 797 (6th Cir. 1972). But cf. Hamilton v. Regents of

the Univ. of Cal., 293 U.S. 245 (1934) (required ROTC at college not unconstitutional
infringement on religious freedom).
39310 U.S. 586 (1940).
40 319 U.S. 624 (1943).
41 310 U.S. at 591.
42 Johnson v. Deerfield, 307 U.S. 650 (1938); Gabrielli v. Knickerbocker, 306 U.S.

621 (1938); Hering v. Board of Educ., 303 U.S. 624 (1937); Lesles v. Landers, 302 U.S.
656 (1937).
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the Court sided unequivocally with authority. The mandatory
flag salute served a legitimate end: nothing less than national se-
curity, for "[niational unity is the basis of national security," and
national unity is "fostered by all those agencies of the mind and
spirit which may serve to gather up the traditions of a people,
transmit them from generation to generation, and thereby create
that continuity of a treasured common life which constitutes a civ-
ilization."'" Indeed, the patriotism and cohesion nurtured by such
rituals as a flag salute are the predicate to all other rights; without
a sense of national unity, Frankfurter implied, the country would
crumble and nobody would have any liberty at all.' States and
local school boards, as experts in the field of education, deserve
deference in their choice of appropriate means to achieve the com-
pelling goal; thus, the laws requiring participation must prevail
over the Jehovah's Witnesses' fourteenth amendment rights.

Within three years, the Supreme Court confronted the same is-
sue, but reached an opposite conclusion. In Barnette, a West Vir-
ginia law requiring students to participate in a flag salute and
pledge-of-allegiance ceremony was challenged, again by a Jeho-
vah's Witness, and declared unconstitutional. The Court decided
that to the extent the law promoted loyalty and national unity, it
was legitimate;4 5 but to the extent that it promoted uniformity and
orthodoxy, it was not. In either case, the method of achieving the
goal was found to be fatally unconstitutional:

If there is any fixed star in our constitutional constellation it
is that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their faith
therein ...

We think the action of the local authorities in compelling the
flag salute and pledge transcends constitutional limitations on
their power and invades the sphere of intellect and spirit which
it is the purpose of the First Amendment to reserve from all
official control.'

The alternative to freedom from compulsory salutes and
pledges is "compulsory unification of opinion" which "achieves
only the unanimity of the graveyard,"47 as found in Spain under

43 310 U.S. at 595-96.
44 Id. at 597.
45 319 U.S. at 631.
46,Id. at 642.
47 Id. at 641.
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the Inquisition, and in contemporary Siberia.4
' But matters of in-

dividual belief must be protected not only from arbitrary officials,
communist tyrants, and grand inquisitors; it must also be shielded
from majoritarian control. Barnette states that "[tihe very purpose
of a Bill of Rights was to withdraw certain subjects from the vicis-
situdes of political controversy. ' 49 Indeed, "small and local au-
thority may feel less sense of responsibility to the Constitution
. . . . There are village tyrants as well as village Hampdens
... "5 The implication of this language seems to be that local
boards must not seek to achieve cohesion or patriotism through
the schools. A closer examination, however, reveals a less drastic
holding. The state can promote its own ends, so long as it does
not use compulsion, and in particular, so long as students are not
forced to "declare a belief':

Here,. . . we are dealing with a compulsion of students to de-
clare a belief. They are not merely made acquainted with the
flag salute so that they may be informed as to what it is or even
what it means. The issue here is whether this slow and easily
neglected route to aroused loyalties constitutionally may be
short-cut by substituting a compulsory salute and slogan.

Insofar as Gobitis permitted the state to instill patriotic sentiments
and respect for the common national heritage through "slow and
easily neglected" means-presumably reading and discus-
sion-Barnette left it intact. Barnette declared unconstitutional
not a curricular element, but a methodology.

C. Ideology and Secular Values

It was not until the 1960's that challenges to the ideological con-
tent of curricula began to appear. Many cases dealt with school
libraries. 2 That issue remained unresolved until the 1982 case of
Board of Education v. Pico," where the Supreme Court healed a
split in the circuits54 by holding unconstitutional the removal of

48Id.
49 1d. at 638.501d. at 637-38.
51 Id. at 631 (footnote omitted).
52 See infra note 54.
53 457 U.S. 853 (1982).
54 The following are some of the holdings on both sides of the issue. Schools can

censor libraries: Bicknell v. Vergennes Union High School Bd. of Directors, 638 F.2d
438 (2d Cir. 1980); Presidents Council, Dist. 25 v. Community School Bd., 457 F.2d
289 (2d Cir.), cert. denied, 409 U.S. 998 (1972). Schools cannot censor libraries: Right
to Read Defense Comm. v. School Comm., 454 F. Supp. 703 (D. Mass. 1978);

[Volume 63, 1984]



Control of Public School Curriculum

library books which the local school board deemed "objectiona-
ble." Members of the board had apparently been influenced in
their decision by a local right-wing group's list of banned books.
Chief Justice Burger, in dissent, argued that since a proper func-
tion of education was to transmit the values of the community,
and since the local board was elected by and responsive to that
community, then the board should be granted broad discretion to
determine what those values are. 55

Unconvinced, Justice Brennan and a plurality of the Court held
that under the doctrine of Tinker v. Des Moines School District,56

students had constitutional rights, specifically the right of free ex-
pression. Since the "right to receive ideas is a necessary predicate
to the recipient's meaningful exercise of his own rights of
speech," 57 censorship of the library could infringe on the pro-
tected free speech interest. Schools, of course, cannot be expected
to provide every available book; some choices must be made. So
long as the choices are based on educationally relevant criteria,
they are valid; but when the board exercises its discretion in a
narrowly partisan or political manner, or in a fashion intended to
deny students access to ideas, it commits an impermissible in-
fringement on the students' rights. 58

The result of this ruling, of course, will be that school boards
will manufacture educationally relevant criteria for banning
books. In fact, the decision begs the issue, because the distinction
between "educational suitability" criteria and criteria based on
ideologically or politically motivated value judgments assumes
that these value judgments are not educationally relevant or suita-
ble. In other words, the Court concludes that inculcating values
or political ideas is educationally improper because education
should not consist of values or political ideas. As many cases indi-
cate, that proposition is not self-evident. The opinion is also naive
in its assumption that even the most value-neutral or culturally
pluralistic library could possibly avoid such inculcation. Political
values, for example, determine what books get published. Indeed,
they determine what books get written. The existing population

Minarcini v. Strongsville City School Dist., 541 F.2d 577 (6th Cir. 1976). See gener-
ally Sorenson, Removal of Books from School Libraries 1972-1982: Board of Educa-
tion v. Pico and its Antecedents, 12 J. L. & EDUC. 417 (1983).

55 457 U.S. at 891.
56 393 U.S. 503 (1969).
57 457 U.S. at 867 (emphasis in original).
58 See infra text accompanying note 105.



OREGON LAW REVIEW

of books that, say, a sixth-grader is capable of reading could
hardly be said to represent a value-neutral or ideologically pris-
tine syllabus. How many positive treatments of Fidel Castro
would it contain? How many would deal positively with bigamy?

Pico is even more problematical if applied not merely to librar-
ies, but also to classroom curricula. The plurality opinion explic-
itly rejects this extension; it does not deal with "constitutional
limits upon the power of the State to control. . . the curriculum
.... [Tihis case. . . does not involve textbooks. . . . Our ad-
judication of the present case does not intrude into the classroom

. Indeed, the opinion's rationale depends on the distinc-
tion between library and classroom: Petitioner's

sweeping claim [of unfettered discretion to "transmit commu-
nity values"] overlooks the unique role of the school li-
brary. . . . Petitioners might well defend their claim of
absolute discretion in matters of curriculum by reliance upon
their duty to inculcate community values. But we think that
petitioners' reliance upon that duty is misplaced where ...
they attempt to extend their claim of absolute discretion be-

60yond the compulsory environment of the classroom ....

Justice Blackmun's concurrence, however, seems to imply that
the holding reaches to curriculum as well as to libraries: "As the
Court has recognized, school officials must have the authority to
make educationally appropriate choices in designing a curriculum
... . That sort of positive educational action, however, is the
converse of an institutional attempt to shield students from certain
ideas that officials find politically distasteful."' 6' Chief Justice
Burger, dissenting, seems to object to the Blackmun extension
more than to the limited plurality opinion. Burger would allow
local school boards to make "content-based decisions about the
appropriateness of retaining materials in the school library and
curriculum. ' 62 It is thus unclear what precedent, if any, Pico sets
regarding state control of curriculum.63

Regardless, the case sets forth arguments both for and against
such state control. Militating against control are a judicial distaste
for ideological conformity, and concern for the students' right to

59 457 U.S. at 861-62.
6 0 d. at 869 (emphasis in original).

61 1d. at 882.
6 2

d. at 889.

63 For a provocative and perceptive analysis of Pico and its implications, see Note,

The Supreme Court, 1981 Term, 96 HARV. L. REV. 62, 151-60 (1982).
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receive information, which is a necessary predicate to their consti-
tutionally guaranteed right of free speech. Arguments supporting
state control emphasize the community's right to inculcate values,
and a judicial distaste for intervention into the local democratic
process. "In order to fulfill its function," Burger argues in dissent,
"an elected school board must express its views on the subjects
which are taught to its students. In doing so those elected officials
express the views of their community; they may err, of course, and
the voters may remove them. It is a startling erosion of the very
idea of democratic government to have this court arrogate to itself
the power the plurality asserts today."'

In failing to resolve the issue of curricular control, the Court
reflects a long-standing judicial schism. The Tenth Circuit has
held in Cary v. Board of Education that while teachers "cannot be
made to simply read from a script prepared and approved by the
board," nonetheless "[i]t is legitimate for the curriculum of the
school district to reflect the value system and educational empha-
sis which are the collective will" of the voters.65 The Seventh Cir-
cuit, in Zykan v. Warsaw Community School Corp. ,66 rejected
students' claims that a school board violated their first and four-
teenth amendment rights by banning a book called Values Clarfi-
cation from a course. Anticipating Burger's argument in Pico, the
court noted that "local discretion. . . means the freedom to form
an opinion regarding the instructional content that will best trans-
mit the basic values of the community. As a result, it is in general
permissible and appropriate for local boards to make educational
decisions based upon their personal, social, political, and moral
views."67

These two opinions, however, run counter to the trend. Begin-
ning in 1970, federal courts began to chip away at the often-in-
voked power of the state to determine curriculum. In Parducci v.
Rutland,68 an Alabama federal district court held that when a
school board prevented a teacher from including Kurt Vonnegut's
Welcome to the Monkey House in her syllabus, it violated the
teacher's first amendment rights, unless the board could show that
the story was educationally inappropriate or would disrupt the ed-
ucational process.

64 457 U.S. at 889.

65 598 F.2d 535, 543 (10th Cir. 1979).

66631 F.2d 1300 (7th Cir. 1980).
6 7 1d. at 1305.
68 316 F. Supp. 352 (M.D. Ala. 1970).
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In Wilson v. Chancellor ,69 a 1976 district court case in Oregon, a
high school teacher who had invited a series of outside speakers to
address his political science class challenged a school board order
prohibiting political guest speakers. The order issued after
speeches by a Democrat, a Republican, and a member of the John
Birch Society, but before a scheduled speech by a Communist.
The court held the order unconstitutional, stating that it unreason-
ably infringed on the students' right to know. "The board's only
apparent reason. . . was to placate angry residents and taxpayers.
The First Amendment forbids this; neither fear of voter reaction
nor personal disagreement with views to be expressed justifies a
suppression of free expression . "..."7o

In 1980, in Loewen v. Turn pseed,7 a district court in Missis-
sippi overruled the state's textbook choice. The plaintiff was the
author of a Mississippi history book that was perceived to have an
unjustifiable emphasis on the cruelties of slavery and the state's
reputation for unpleasant racial incidents. A state textbook-rating
committee refused to certify the text to the state Textbook
Purchasing Board, which consequently kept the book off its list of
approved classroom materials. The reasons offered by the com-
mittee were both pedagogical (the book was too advanced for its
target readers) and ideological (the book depicted race relations
with unrealistic brutality). The court restored the plaintiffis book
to the approved list, explaining that the board's rejection showed a
racially discriminatory purpose, and also violated the author's due
process and free speech rights: "The primary issue here is whether
or not, given the accepted principle that curriculum choice is a
matter of local educational concern, state officials may have unfet-
tered authority to decide which books children may read in
school, without providing a method by which those affected by
such decisions may oppose them."72

Most recently, the Eighth Circuit, in Pratt v. Independent School
District, 3 overturned a school district's ban on a film of Shirley
Jackson's "The Lottery"-ironically, an archetypal depiction of
parochial majoritarian tyranny. Arguing by extension from the
library cases, the court held that absent a compelling state interest,
the school board could not ban the film without infringing on stu-

69 418 F. Supp. 1358 (D. Or. 1976).
70 Id. at 1364.
71 488 F. Supp. 1138 (N.D. Miss. 1980).
72 1d. at 1152-53.
73 670 F.2d 771 (8th Cir. 1982).
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dents' first amendment rights-to-know. In a statement that by its
direct contradiction of Cary and Zykan aptly encapsulates the
controversy, the court said that "[t]he school board cannot consti-
tutionally ban the films because a majority of its members object
to the films' religious and ideological content."7"

Each of these cases has a peculiarity which prevents it from be-
ing strong precedent for a decision to limit state control of curricu-
lum. Parducci is an employment case explicitly limiting a school
board's right only to discipline a teacher for including a pro-
scribed text. Wilson involved prior censorship of political speech,
an area of special judicial sensitivity. Loewen had racial over-
tones, and Pratt smacked of a school board imposing religious
views. Still, considered in light of Pico, these cases indicate that
school boards may soon face added limitations on their power to
control curriculum.

D. Summary

Majority control of public school curriculum has always been
subject to some limitations. The state cannot offer instruction,
broadly defined, that has the purpose or effect of advancing or
inhibiting religion, also broadly defined. 5 The state cannot com-
pel acts or words constituting a declaration of religious or secular
belief. It cannot remove books from the school library except for
reasons of educational unsuitability. And there is growing author-
ity for the proposition that the state cannot determine course con-
tent on the basis of political, ideological, or ethical considerations.

Two coherent but opposing viewpoints emerge from the cases.
One viewpoint argues that the state's authority must give way
before a variety of individual claims, while the other supports
broader majoritarian political control. Both views recognize that
the initial authority for determining curriculum is presumptively
in the majority, through either state or local legislative or adminis-
trative bodies.

II

TOWARD COMMUNITARIAN SCHOOLS

The judicial decisions on curriculum control reflect a tension
74 Id. at 773.
75 The breadth of the definition is indicated by Malnak v. Yogi, 440 F. Supp. 1284

(D. N.J. 1977) (school cannot sponsor class in transcendental meditation because,
under the Lemon test, it is a religion).
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between two strains in American political philosophy. Our found-
ing was, intellectually, within the Liberal Individualist tradition,7 6

with its emphasis on the individual, on liberty of choice, and on
freedom from government. At the same time, Americans have al-
ways displayed strongly community-oriented ethics. The earliest
settlements, the Puritan colonies, were self-consciously communi-
tarian,77 and, for at least the first century of our history, the polit-
ical process revolved around collective decision making.78

It is this same schism-individualism versus group political ac-
tion-that animates the controversy between those who, adopting
a Liberal Individualist stance, would limit the state's curricular
powers, and those within the more communitarian tradition who
would not. The remainder of this paper examines the ideological
roots and pedagogical implications of both sides to this contro-
versy, offers a critique of each, and finally proposes a compromise
that favors the communitarian approach while seeking to mini-
mize its inherent dangers.

A. Theoretical Foundations of the New Limits

The urge to limit the state's control of curriculum manifests a
classically Liberal Individualist bias. When Liberals speak of
"the state," they refer to an artificial construct, voluntarily joined
by individuals seeking to promote their own self-interest by sacri-
ficing some of their liberty in exchange for security or increased
wealth. The fundamental unit of society remains the individual;
social organization therefore achieves its ideal when the individ-

76 1 use this term to indicate the political theory of such figures as Locke (see The

Second Treatise on Government), J.S. Mill (see On Liberty), Adam Smith (see The
Wealth of Nations), and H.D. Thorean (see Civil Disobedience). In this paper a Lib-
eral is within that tradition, as discussed; he is not a lower-case liberal of the
Humphrey or Carter variety.

7 7 
See P. MILLER & T.H. JOHNSON, THE PURITANS (1963).

78 Alexis de Tocqueville noted this schism in the American character in the mid-
nineteenth century. Americans, he wrote, are unique in that they are "individualists,"
a term he had to invent, meaning that we possess "a mature and calm feeling which
disposes each member of the community to sever himself from the mass of his fellow-
creatures," and to "leave society at large to itself." 2 DEMOCRACY IN AMERICA 118
(Schocken ed. 1961). But "individualism ... saps the virtues of public life," id., by
elevating self-interest to the level of "a sort of public virtue," id. at 123. To combat
this tendency to atomize, Americans form "free institutions"-town governments,
temperance societies, mutual aid groups, fraternal organizations, chambers of com-
merce, and unions-to "attend to public affairs," where "they are necessarily drawn
from the circle of their own interests," resulting in a public life characterized by vital-
ity, cooperation, and civil responsibility. Id. at 123-27.
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ual's liberty is allowed its fullest expression consistent with every-
body else's liberty: that government is best which governs least.
Since all people are inherently and primarily egocentric, the only
legitimate role of the state is to keep them from pursuing their
natural self-interest at the expense of others: to articulate and en-
force the idea that Smith's right to swing his fist stops at Jones's
nose. Liberty, then, is defined as what each individual can stake
off from the collective. It is essentially privatistic. Freedom is de-
fined as freedom of individual choice. Democratic government,
while perhaps just, is nonetheless a restraint on individual self-
determination, since the majority can outnumber, and therefore
suppress, the individual.79

The educational theory spawned by Liberal Individualism has
two fundamental elements, both predictable. First, since society
exists merely as a necessary but unpleasant instrument to the po-
tentially unlimited increase of isolated individuals' happiness,
state schools must serve the same function. To the extent that they
impose values or ideas that have their source outside of the indi-
vidual (or his family), they are evil. J.S. Mill said, "[S]tate-spon-
sored education. . . is a mere contrivance for moulding people to
be exactly like one another; and as the mould in which it casts
them is that which pleases the predominant power in government,
. . . in proportion as it is efficient and successful, it establishes a
despotism over the mind."8 When modern courts, then, construe
the Constitution to limit state control of education out of fear of
indoctrination, homogeneity, latter-day Spartas and new world
Siberias, they echo classical Liberalism's assumptions regarding
the relationship of the individual to the collective.

The second element of Liberal Individualist pedagogy is cap-
tured in this Supreme Court dictum: "The classroom is peculiarly
the 'marketplace of ideas.' The Nation's future depends upon

79 These propositions have achieved the status of talisman and cliche. For exam-
ple, in an article revealingly entitled The Manipulation of Consciousness.- A First
Amendment Critique of Schooling, Arons and Lawrence take it as self-evident that the
"single intent and understanding on the part of the framers of the Constitution...
treated the individual as the central unit of political and social being." Arons & Law-
rence, The Manipulation of Consciousness.- A First Amendment Critique of Schooling,
15 HARV. C.R.-C.L. L. REV. 309, 311 (1980).

80 ON LIBERTY 98 (Norton ed., 1975), misquoted in Arons and Lawrence, supra note

79, at 316. Mill's theory of education is a classic episode in the history of self-congrat-
ulation: he was privately educated by his own father, and knew Greek and Latin by
age seven. He also suffered a nervous breakdown, arguably as a result. See J.S.
MILL, AUTOBIOGRAPHY (ch. V: A Crisis in My Mental Health; One Stage Onward).
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leaders trained through wide exposure to that robust exchange of
ideas which discovers truth 'out of a multitude of tongues
.. . ""I The commitment to the "marketplace of ideas" draws
its logic and its lexicon from two strains within Liberalism: the
veneration of freedom of choice as a vehicle for individual fulfill-
ment, and the distrust of needless regulation. As the term itself
indicates, the idea is imported from the economic realm, where,
the Liberal believes, free consumer choice coupled with govern-
ment passivity will produce, under the guidance of an "invisible
hand," a result that is maximally efficient.

Indeed, several of the more outspoken contemporary Liberal
theoreticians have taken the developing ethos of circumscribing
state control of education to its logical conclusion. These theoreti-
cians advocate a system where education itself is committed to the
"free" market.8 2 Under a so-called "voucher system," the state
would essentially relinquish all control of primary and secondary
education. The government, instead of forcing parents to send
their children to public schools or to pay high tuition at private
schools, would give parents free "vouchers" which could be used
to pay tuition at the parents' choice of private school. While the
voucher system is a reductio ad absurdam of Liberal pedagogy, it
is a caricature and not a fiction. By offering each student an op-
portunity to match his or her preference to an appropriate school,
the voucher system maximizes individual choice, and thus incor-
porates primary Liberal benefits. In addition, it puts the govern-
ment in the position of serving individual self-fulfillment.

The shortcomings of this caricature are only too obvious. The
freedom it allows is, after all, a passive and trivial one: the free-
dom to select from among different possibilities, all of which have
been authored .by other people. The meaningful free-
dom-freedom to share in formulating models-has been tacitly
delegated away to "experts," whose motive, whatever else it might
be, is certainly the increase of their own profit. It is revealing to
speculate about the outcome of applying the profit motive to edu-
cation by recalling what this motive has wrought in the area of,
say, private television.

But Liberal Individualist pedagogy itself, and not merely its

81 Keyishian v. Board of Regents, 385 U.S. 589, 603 (1976) (quoting United States

v. Associated Press, 52 F. Supp. 362, 372 (1943)).
82See generally, EDUCATIONAL VOUCHERS: CONCEPT & CONTROVERSIES (La-

None ed. 1972).
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caricature, suffers from serious flaws. At its core, it is an-
tidemocratic, antipolitical, and alienating. It enshrines the first
half of Alex de Tocqueville's classic formulation of the American
character, without the moderating effect of the second: individu-
alism, sapping public life, without the countervailing influence of
political participation. 3 These accusations will achieve substance
through an examination of that strain of political thought which
Liberal Individualism, and its pedagogy, ignore.

B. The Democratic Alternative

The rhetoric of Liberal Individualism has achieved an hegem-
ony in popular American political discourse. A review of the lan-
guage in many of the judicial opinions already cited confirms that
"individual choice" and "limited government" are frequently in-
voked as ultimate and fundamental goods. This is ironic in light
of the unprecedented growth of governmental intervention into
more and more areas of life, and the general repudiation of
Lochnerism. Laissez-faire, even in 1905, was already a "theory
which a large part of the country does not entertain. . . . The
Fourteenth Amendment did not enact Mr. Herbert Spencer's So-
cial Statics." 4 Nor, as Brest 8 5 suggests, did the Constitution enact
John Stuart Mill's On Liberty. In fact, the articles of the Constitu-
tion are almost exclusively concerned with the mechanics of polit-
ical self-government, with the details of how a people makes
collective decisions, and with the distribution of power among dif-
ferent functional and geographical groups. It is the Bill of Rights
which deals with the individual, and to read the Constitution as a
document dedicated to "the individual as the central unit of polit-
ical and social being"86 is to mistake the thought for the after-
thought; it is to let the tail wag the dog.

In emphasizing the process of collective self-government, the
Constitution draws on a theory of the individual's relation to the
community extending back past Liberalism to the Greek polis.
Under this view, humans are polis-dwelling animals; the polis is
prior to the individual, not chronologically but teleologically:
people form communities not merely out of economic necessity,

83 See supra note 78.

84 Lochner v. New York, 198 U.S. 45, 75 (1905). Spencer advocated a radical form
of social Darwinism. See, e.g., FIRST PRINCIPLES (1900).

85 p. BREST, PROCESSES OF CONSTITUTIONAL DECISIONMAKING ch. 7 (1975),

quoted in G. GUNTHER, CONSTITUTIONAL LAW 609 (10th ed. 1980).
86 Arons & Lawrence, supra note 79.
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but because as individuals they are incomplete.87 Only in each
other, in sharing and cooperating, do they find fulfillment. Socra-
tes from his cell argues that the laws of Athens are his parents, by
which he means that the polis and its agents-even when they
wrongly condemn him-are his authors.88 An individual alone
has no identity whatsoever. As Hannah Arendt has explained,89

the state, according to this theory, far from restraining people, is
itself the vehicle of their development. It is the instrument of their
telos as political creatures, because it provides an arena in which
citizens can ennoble themselves through public action. Private
life-the life of necessity, of fulfilling bodily needs, of household
hierarchy-is inherently unfree. Freedom is defined not as the
ability to choose from among a proliferation of "lifestyles," but as
freedom to "share in the deliberate shaping of the common life."9 °

The central ennobling action, then, is active participation in mak-
ing decisions that define public life-that is, participation in dem-
ocratic self-government.

Thus, exclusive attention to Liberal Individualism would blind
courts and judicial pedagogues to this other set of assumptions on
which educational decisions might be based. That these assump-
tions are not anachronisms is proven by the tenacity with which
courts preface their remarks on the state's role in curricular deci-
sions with invocations of the inculcative function of primary edu-
cation,9 and the frequency with which courts still uphold state
control.

From an ideological perspective that takes these pronounce-
ments seriously, that is, one that is willing to acknowledge the
venerability and continuing validity of the communitarian ethos,
the state's role in education appears radically different than it does
from the Liberal perspective. As the mechanism whereby the
state, among other things, passes on its own self-definition to a
new generation, education is clearly in the public realm. Further,
the position that curricular decisions must reflect individual
choice or respect individual "freedom" reveals itself as profoundly
antidemocratic. When a recent commentator argues that "school

87 ARISTOTLE, THE POLITICS, BOOK I, in INTRODUCTION TO ARISTOTLE 556-57 (R.

McKeon ed. 1947).
88 PLATO, CRITO, in EUTHYPHRO, APOLOGY, CRITO (F.J. Church trans. 1956).
89 H. ARENDT, THE HUMAN CONDITION 22-78 (1958).
90 Pitkin & Shumer, On Participation, DEMOCRACY, Oct. 1982, at 43.
91 Wisconsin v. Yoder, 406 U.S. 205, 205 (1972); Pierce v. Society of Sisters, 268

U.S. 510, 534 (1925); Meyer v. Nebraska, 262 U.S. 390, 401 (1923).
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decisions are so personal in origin and meaning that they ought to
be classed ...as beyond the reach of the majority";9 2 or when
the Court, discussing state curricular control in Barnette, says that
"[tihe very purpose of a Bill of Rights was to withdraw certain
subjects from the vicissitudes of political controversy,"93 the argu-
ment being made is that curricular decisions should be individual,
instead of political; they should achieve the status of "rights" and
therefore be immune from democratic determination. The fear
that individual expression and development will be stifled by a
"tyranny of the majority" is a legitimate one. But to respond by
arguing that the state must therefore trim its own right of self-
definition and self-perpetuation seems extreme. Also, it loses sight
of the fact that in a participatory democracy, "the state" is not the
enemy of the individual, but the collective will of the people,
reached through the process of shared deliberation.94

Non-Liberal theory, then, points to several shortcomings in
Liberal pedagogy. Not surprisingly, it implies pedagogical theo-
ries of its own. A representative theory, which owes its general
outline and terminology to Hannah Arendt, begins with the obser-
vation that children are born into an existing world.95 Education
deals with children as both new and becoming beings. A child
becomes an adult as a kitten becomes a cat or an acorn becomes
an oak; becoming is almost automatic development, requiring
nurture and training, which are properly conducted in the private
realm. As a new being, a child requires not training, but initia-
tion; the child needs to be introduced into the existing world.
That is the function of schools, and it is a public task. Adults are
the agents of this initiation. Their responsibility is to present the
world as it is-to say, in effect, "This is our world, this is what you
inherit, this is what is important," thus providing children with a
frank and realistic ideological framework which, as adults, they
will then be free to evaluate, accept or reject.

For our purposes this theory has important implications. First,
schools should not be "value neutral"; they should not worry
about open attempts to "inculcate," because that is precisely their
function. Second, the values they teach should be representative

92 Arons & Lawrence, supra note 79, at 325.
93 Board of Educ. v. Barnette, 319 U.S. 624, 638 (1943).
94 If our state fails to achieve this status, if it is inimical to the individual, surely the

proper response is not to capitulate to some form of bedlam masquerading as a "free
market," but to revitalize the political process.

95 H. ARENDT, THE CRISIS IN EDUCATION, BETWEEN PAST AND FUTURE (1968).
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of "community norms," so long as these accurately reflect the
community's shared self-definition, democratically determined.
This implication shades into the third, which is that if the school-
ing process is to be effective as both a medium of community val-
ues for students, and an arena of democratic self-determination
for adults, decisions must be made at the community level.
"State" control of curriculum must refer to "the state" in its mani-
festation as a neighborhood school, or a municipal school district,
or any other body small enough to accommodate participatory de-
cision making.

These "reforms," which are in fact accurate reflections of some
aspects of the status quo, serve to mitigate the flaws of Liberal
Individualist pedagogy. They recognize that the state's interest in
self-definition cannot co-exist with the limitations imposed by ac-
commodating a purported individual "right" to determine curric-
ulum. They honor democracy. Unfortunately, they also stand as
invitation to confusion, repression, parochialism and cultural dep-
rivation. Little imagination is required to construct a scenario of
horrors: required courses in History of the White Race, or Total
Womanhood seminars, all mandated by a properly conducted
town meeting well attended by the local citizenry, ninety percent
of whom vote straight Whig. More subtle problems of intercom-
munity coordination also seem inevitable. Thus, it appears that
both the Liberal Individualist and the Communitarian-Demo-
cratic pedagogies present difficulties. Of course, neither system
exists now in pure form. The problem courts have been struggling
with is how best to combine the two systems.

C. Toward Community Schools

No one seriously questions the majority's presumptive right to
propose curriculum.96 At issue is merely the extent of community
control, or, phrased in the converse, the extent of individual rights
to circumscribe that control. I begin my proposal with the as-
sumption that plenary community control is the ideal, and then
attempt to find methods to minimize the inherent difficulties in
that approach.

I base my initial communitarian stance not only on basic polit-
ical and ethical convictions which are beyond the scope of this
paper to detail or justify, but also on the observation that schools

96 But see J.S. MILL, ON LIBERTY.
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are ideal arenas for participatory self-government. Communitar-
ian ideas may "seem wholly irrelevant to ourselves and our
world."97 Indeed, it is difficult to imagine forging national policy
in foreign affairs, defense spending, or airline rate structures
through a process modeled on Periclean Athens. Schools, how-
ever, are a different matter. "School boards are uniquely local
and democratic institutions. . . . It is fair to say that no single
agency of government at any level is closer to the people whom it
serves than the typical school board." '98 Indeed, "[t]he decision-
making process of an elected school board may be close to that of
the town meeting of the idealized past." 99 Citizens can have a
direct voice in decisions, and decisions have immediate direct im-
pact. Further, educational policy is generally emotional or con-
troversial enough to inspire widespread participation, and it is an
area that is not so fraught with technical or esoteric jargon as to be
incomprehensible to all but the initiate-professional journals to
the contrary notwithstanding.

How, then, might one control the problems that plenary local
control could invite? Of course perfect control cannot be
achieved. People will make bad decisions. Still, there are feasible
safeguards, and I believe that they would be effective enough to
render the dangers of a local-authority system less than the dan-
gers of its opposite. A bad decision, democratically reached, has
at least had some educational value; one handed down from
above has not.

Judicial safeguards would be limited but not eliminated. Inter-
vention would be restricted to those areas where an independent
and reasonably explicit constitutional mandate exists. The ex-
isting restrictions regarding the free exercise and establishment
clauses, for example, would not be changed."° Restrictions on
''compelling acts or declarations of belief' would also survive,
even under a theory of extreme deference to the political process.
To the extent that these limitations are based on respect for stu-
dents' religious belief, they are legitimate under the free exercise
clause. To the extent that the acts or declarations are religious,
the restrictions are legitimate under the establishment clause.

97 Pitkin & Shumer, supra note 90, at 46.
98 Board of Educ. v. Pico, 457 U.S. 853, 894 (1982) (Powell, J., dissenting).

99 Hirshoff, Parents and the Public School Curriculum: Is There a Right to Have
One's Child Excused from Objectionable Instruction?, 50 S. CAL. L. REV. 871, 948
(1977).

10 See supra text accompanying notes 22-38.
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Further, a limitation on a school's power to expel a student who,
for secular reasons, refuses to participate in a secular ceremony, is
not a limitation of curricular power; it is a limitation of the major-
ity's right to deny access to school, and intrudes upon protected
free speech and due process rights in the same way as does expel-
ling a student for wearing a black arm band.' 0 ' In other words, it
limits the state's right to discipline through expulsion, not its right
to prescribe a course of study. If, however, some benighted school
offers a required course in "American Patriotic Traditions," and
penalizes a student who, for ideological reasons, refuses to utter
the pledge of allegiance, then under my theory that penalty is vul-
nerable only as it enforces a method-compelled declaration.
The same method would be equally vulnerable if used to compel
any declaration, regardless of content, in or out of school. The
curricular decision, per se, is invulnerable; conscientious objection
to a duly-determined curricular requirement does not, in my sys-
tem, rise to a constitutionally protected right.

In fact, the state's power to control the ideological or ethical
content of curriculum would be constitutionally limited only
under the equal protection clause. This, however, could offer sig-
nificant protection-not to individuals, but to "discrete and insu-
lar minorities" who are denied meaningful participation in the
political curriculum-making process. 0 2 For example, a black stu-
dent might argue convincingly that a state action authorizing a
curriculum devoid of black history constitutes prima facie dis-
crimination, and not only serves no state interest, but is actually
retrograde to the recognized compelling goal of educational heter-
ogeniety.1°3 The fact that the group being discriminated against is
a racial minority, and that the interest affected is, if not "funda-
mental," at least an important state benefit,' °4 both militate for
strict judicial scrutiny.

But limitations based on rights of free expression, and on sub-
stantive due process, would not survive. The free expression
claim has two prongs. The first identifies students' right-to-
know.'° 5 Yet in Ginsberg v. New York, 'I the Supreme Court has

101 See Tinker v. Des Moines School Dist., 393 U.S. 503 (1969).
102 U.S. v. Carolene Products, 304 U.S. 144, 152-53 n.4 (1938). See generally J.

ELY, DEMOCRACY AND DISTRUST (1980).
103 See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).
104 See Plyler v. Doe, 457 U.S. 202, 216-18 (1982).
105 See Pico, 457 U.S. 853, 865-69.
106 390 U.S. 629 (1968).

[Volume 63, 19841



Control of Public School Curriculum

approved a two-tier theory under which children can legitimately
be denied access to material that adults must be allowed to re-
ceive. Since the school environment is one which emphasizes es-
sential differences between students, who are uninitiated, and
adults, who are agents of initiation, the two-tier theory is clearly
applicable. The second prong identifies the teachers' right to ex-
press their beliefs. 107 But as Stephen Goldstein has pointed out,
the issue is not really whether teachers can be censored; it is rather
whether the Constitution authorizes an individual teacher to over-
ride "the state sanctioned hierarchy."'" 8 Where that hierarchy
consists of the citizenry, the teacher's claim loses its force.

But does not state determination of curriculum violate the same
sort of rights violated by state determination of abortion deci-
sions? Do not these decisions "unreasonably [interfere] with the
liberty of parents and guardians to direct the upbringing and edu-
cation of children"?"°9 A comparison with Roe v. Wade,"' the
leading modem substantive due process case, is instructive. In
Roe, a pregnant woman's fundamental privacy right (in the sense
of autonomy, as opposed to freedom from scrutiny) was held to
outweigh, at least during the first trimester of her pregnancy, the
state's legitimate interest in the life of the fetus and the health of
the mother. But in the case of curriculum, the necessity of balanc-
ing opposing interests should never arise, because the individual
interest in question-learning what one chooses-is not sacrificed
by state control of curriculum. One can still choose to supplement
the state's curriculum, at home or at church or in front of the tele-
vision. The state action does not displace the individual "right";
the two co-exist, unlike the individual's right to abort a fetus and
the state's right to preserve it. Put slightly differently, a child's
interest in choosing what books to read between 9:00 and 3:00i
between the ages of six and sixteen, given that she already has the
right to choose at all other times, is hardly as "fundamental" as a
woman's interest in deciding whether or not to assume responsi-
bility for a human life. Similarly, while the state interest in the
life of a fetus is attenuated and symbolic, its interest in the educa-
tion of its young is direct and compelling. What is at stake in

107 See Presidents Council, Dist. 25 v. Community School Bd., 457 F.2d 287, 289

(2d. Cir.), cert. denied, 409 U.S. 998 (1972).
108 Goldstein, The Asserted Constitutional Right of Public School Teachers to Deter-

mine What They Teach, 124 U. PA. L. REV. 1293, 1334 (1976).
109 Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925).
110410 U.S. 113 (1973).
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public education is nothing short of societal self-definition and,
ultimately, survival. As the Court noted in one of its most impor-
tant decisions, Brown v. Board of Education, "Today, education is
perhaps the most important function of state and local govern-
ments. . . It is the very foundation of good citizenship. Today it
is a principal instrument of awakening the child to cultural
values."' 1

In addition to these limited judicial safeguards, there may be
more ideologically consistent legislative safeguards. 112 While lo-
cal control enhances direct participation, and should be presump-
tively authoritative, state-level oversight and coordination,
properly limited in scope so as to preserve local power, could
eliminate problems of interdistrict conflict. Legislatively deter-
mined standards, if not too intrusive, could control the more egre-
gious outbreaks of parochialism. The system could be modeled
on such legislation as the Clean Air Act," I3 where the central au-
thority prescribes broad, result-oriented guidelines, and delegates
decisionmaking to the localities. Procedural requirements of local
citizen participation might be written into this legislation in order
to guarantee against power slipping back into the bureaucracy.

But the ultimate safeguard must be faith in the democratic pro-
cess itself. Intolerance, small-mindedness, and Philistinism will
always characterize a population in which the willingness and the
ability to participate in collective political action has atrophied be-
yond recognition-that is, an alienated population. The solution
is to foster a citizenry of renewed commitment to the public good.
We must assume that a truly enfranchised population-one in
which political participation can mean more than passive observa-
tion of slick and slogan-filled advertising campaigns-will not be
alienated, and will therefore in the long run make good decisions.
This assumption is called democracy. Because of their scale, their
existing tradition of local participatory control, and their ability to
arouse citizens from apathy, schools provide the ideal place for
111 347 U.S. 483, 493 (1954).

112 California, for example, has a statute prohibiting any instruction or activity that

"reflects adversely on persons because of their race, sex, color, creed, national origin
or ancestry." CAL. EDUC. CODE § 51500 (West 1978).

113 42 U.S.C. § 7401-642 (Supp. V 1981).
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this regeneration to begin. To foster this renewal, courts should
decrease their intervention into local curricular decisions.
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