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Essay

DAVID SCHUMAN*

Discretion in Oregon Public Law

A computer search reveals the following facts: in the last fifteen
years, the term "discretion" has appeared in 3677 Oregon ap-

pellate opinions; in 1500 of those, it appeared in conjunction with
the term "abuse of"; in 599, it appeared in conjunction with the
Oregon Administrative Procedures Act;1 and in 1972, it appeared in
conjunction with the Oregon Tort Claims Act.2

As usual, the computer did what it does best. It gave a high gloss
of technological respectability to what was intuitively obvious: the
concept of "discretion" dwells in Oregon's legal thought as some-
thing akin to an obsession. Not only does it appear frequently, it
also seems to appear in identifiable and predictable contexts. Iden-
tifying, classifying, and analyzing the principal uses of the term will,
I hope, demonstrate how the familiar legal concept of discretion in
public law is really a complex manifestation of more deeply rooted,
tacit, jurisprudential assumptions. Bringing these assumptions to
the surface and subjecting them to scrutiny can be an interesting
and perhaps even a useful enterprise.

THE Two DISCRETIONS IN PUBLIC LAW

From dictionaries and from common usage, we know that apart
from its meaning as a synonym for "prudence," 3 discretion also has
to do with choice. Specifically, discretion refers to choice located

* Assistant Professor, University of Oregon School of Law. B.A., 1966, Stanford;
Ph.D., 1974, University of Chicago; J.D., 1984, University of Oregon. This Article is a
revised, updated, and footnoted version of an address presented at a program on juris-
prudence sponsored by the Oregon Law Institute at Lewis and Clark College on Octo-
ber 3, 1986.
1 OR. REV. STAT. §§ 183.025-.725 (1987).
2 OR. REV. STAT. §§ 30.260-.300 (1987).
3 For instance, when we urge impetuous people to show some "discretion," we mean

prudence, as did Falstaff when he said, "The better part of valor is discretion." SHAKE-
SPEARE, I Henry IV, Act V, scene iv, line 120 (H. Craig & D. Bevington ed. 1973).
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on a spectrum somewhere between what is purely mechanical and
preordained on the one hand, and what is capricious on the other.
We do not say, for example, that one has discretion in deciding the
sum of two plus two or in deciding the minimum age for member-
ship in the House of Representatives.4 Those inquiries have pre-
ordained outcomes. Nor do we say, at the other end of the
spectrum, that one has acted outside the bounds of, or abused, one's
caprice.

Discretion, as more or less unconstrained choice, commonly ap-
pears in two public law contexts. First, it appears in the context of
tort claims against public officials. An official who has discretion is
immune from suit for the results of its exercise. 5 Second, it appears
in the context of agency action. An agency official who has discre-
tion is immune from judicial review of its proper (nonabusive)
exercise.'

The two uses of the term "discretion" have obvious affinities.
Each use confers a species of invulnerability; thus, each constitutes
a relatively safe haven, a shelter from judicial oversight, a sphere of
nonaccountability. Yet in each of these situations, discretion has a
different definition, raises different issues, and by way of implica-
tion, suggests different theoretical and jurisprudential assumptions.

Discretion as Invulnerability to Tort Claims

Relative to tort claims against public officials, discretion has the
familiar definition in state and federal law as "lawfully delegated
authority to make policy choices." 7  As early as Marbury v.
Madison,' the Supreme Court recognized that executive policy
choices enjoyed immunity from judicial oversight.9 Discretion of
this sort differs from mere "judgment," which is lawfully delegated
authority to make nonpolicy choices. For example, a government
engineer exercises mere judgment in deciding that a two-span
bridge in a given location is cheaper than a one-span, or that it is
safer or more beautiful. At a more complex level, the engineer exer-

4 U.S. CONST. art. I, § 2, cl. 2 (25 years).
5 OR. REV. STAT. § 30.265(3)(c) (1987).
6 OR. REV. STAT. § 183.482(8)(b) (1987).
7 E.g., McBride v. Magnuson, 282 Or. 433, 436-37, 578 P.2d 1259, 1260 (1978):

"[N]ot every exercise of judgment and choice is the exercise of discretion. It depends on
the kind of judgments for which responsibility has been delegated to the particular of-
ficer. Discretion ... involves 'room for policy judgment ...... (citing Dalehite v.
United States, 346 U.S. 15, 36 (1953)).
8 5 U.S. (1 Cranch) 137 (1803).
9 Id. at 165-66.
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cises mere judgment in concluding that one bridge design more
closely achieves the balance between cost and safety that some other
official has decided upon. On the other hand, an engineer exercises
true discretion in deciding that safety is to be factored into a cost-
benefit analysis at a weight exactly equal to economy, or that it is to
be factored in at a weight ten times as great, or that aesthetic con-
siderations must also be factored in. An engineer exercising this
kind of choice, if it is exercised under lawfully delegated authority,
is immune from suit for any consequences of that choice.

This type of discretion raises two questions: Is the decision one
that has been lawfully delegated to the official? And does the deci-
sion involve a policy choice? Typically, the question of delegation is
not the focus of the inquiry.'0 The battle, at least in Oregon, is
instead joined over the issue of whether or not the choice involves
policy. 

Thus, the focus of inquiries involving the tort liability of public
officials is the type of choice, the genre. In Ronald Dworkin's terms,
we must ask, does the official exercise judgment by applying a rule,

10 Strictly speaking, a nonlegislative state agent may not receive a pure and total

delegation of policy-making discretion. Unless the delegation from the legislature con-
tains at least an "intelligible principle" to guide the delegee, it violates the requirements
of separation of powers. J.W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409
(1928). In fact, the Supreme Court has struck down legislation as unlawfully delegating
Congress's powers only twice in the nation's history. See A.L.A. Schecter Poultry
Corp. v. United States, 295 U.S. 495 (1935); Panama Refining Co. v. Ryan, 293 U.S.
388 (1935). "In recent years, [the Court's] application of the nondelegation doctrine
principally has been limited to the interpretation of statutory texts, and, more particu-
larly, to giving narrow constructions to statutory delegations that might otherwise be
thought to be unconstitutional." Mistretta v. United States, 109 S. Ct. 647, 655 n.7
(1989). Oregon abandoned strict adherence to the nondelegation doctrine in Warren v.
Marion County, 222 Or. 307, 353 P.2d 257 (1960).

i1 The battle in federal court, however, may be joined over a different issue. Federal

employees may be absolutely immune from state tort law. The Supreme Court recently
established a two part test for determining whether it is beneficial to extend immunity in
a given situation. First, courts must consider if the official's conduct was within the
scope of the official's employment, and secondly, whether the official's act was discre-
tionary. The official's conduct must meet both parts of the test to be immune from
liability. Westfall v. Erwin, 108 S. Ct. 580, 584 (1988). In Westfall, the Supreme Court
refused to hold that "minimal" discretion (when the precise conduct is not mandated by
law) is enough to satisfy its test. Id. However, the Court did not limit its analysis to
policy-making discretion either. Since the Supreme Court uses a functional approach in
deciding the appropriateness of extending liability ("[Tihe inquiry into whether abso-
lute immunity is warranted . . . depends on the degree to which the official function
would suffer under the threat of prospective litigation."), this same approach probably
applies when deciding whether a particular official function is discretionary or not. Id.
at 583 n.3.
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or by weighing competing principles?2 The official who applies a
rule is vulnerable; the official who balances principles is immune.
This focus, this crucial distinction between judgment and discre-
tion, between rule and principle, stems from an assumption with
some interesting implications.

The assumption is that there is an identifiable and significant dis-
tinction between nonpolicy choices and policy choices. This dis-
tinction is well lodged in our law and appears not only logical but
self-evident. Nonpolicy choices (which design is safer? which sus-
pect looks reasonably suspicious? which sentence is most likely to
rehabilitate this offender?) are subject to validation by some preex-
isting, impersonal, extrinsic rule or formula by which a hypothetical
public official with access to the universe of information13 could
reach only one correct or accurate result. The accurate outcome is
preordained as surely as the sum of two plus two. And to the extent
that a public official unreasonably fails to achieve the preordained,
accurate result, that official is culpable for missing the mark, for
failing to do what could and should have been done. Culpability is
a function of the potential for positive certainty. One who con-
cludes that the sum of two plus two is five can be said positively to
have erred.14

On the other hand, policy choices (should we value aesthetics
over cost? cost over safety?) cannot be validated by mechanical rule
or formula. They are, in Dworkin's terms, "matters of principle"
subject to debate and interpretation.' 5 Perfectly well-informed offi-
cials can reach radically different outcomes. And although we can
hold private citizens accountable for foreseeable injuries resulting
from their "policy" choices by requiring these choices to meet a
standard of reasonableness, public officials are not so constrained.
The only measure against which a public policy choice might be
tested in our political system is the extent to which it expresses the
will of the citizenry. The citizenry through the legislature, and in
Oregon the citizenry directly,16 may make any policy it chooses,
reasonable or not, so long as it does not violate some independent

12 R. DWORKIN, TAKING RIGHTS SERIOUSLY 22-31 (1977).

13 Such as Dworkin's Hercules in administrative garb. See id. at 105-30.
14 Dostoyevsky's "Underground Man" passionately insists that the sum of two plus

two is five precisely to assert his caprice, that is, to exercise his option to disregard
preordained outcomes. F. DOSTOYEVSKY, NOTES FROM UNDERGROUND 13 (M. Gins-
burg trans. 3d printing 1983).

15 R. DWORKIN, supra note 12.
16 OR. CONST. art. IV, § 1.
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constitutional constraint like the free speech or remedy guarantee.
When the people decide that one policy is preferable to others, that
decision, if the process of its determination was proper and if it does
not violate some independent constitutional limitation on govern-
mental power, cannot definitively and certainly be called "wrong"
in the same way that "two plus two equals five" can be called
"wrong."' 7 It may be unreasonably risky, indeed it may be silly,
evil, irrational, unjust, or inefficient, but it is not inaccurate.

Thus, when a public official can lawfully account for his or her
authority to make policy decisions by identifying a lawful delega-
tion from the citizenry, the public official cannot err. The choice is
by definition "correct." Like legislation, it is an expression of policy
that can only be wrong if it was procedurally improper" or uncon-
stitutional, and, like legislation, the remedy for dissatisfaction is
purely political.' 9 In other words, assuming the political system
works,2" the legislature expresses the will of the majority and the
governmental official with delegated authority stands in the position
of the legislature.

The public official lawfully exercising true discretion-making
policy choices--cannot be sued for two reasons. First, the official
has done nothing culpable. Unlike the official exercising nonpolicy
choice, there is no mark to miss.2 ' The only way a public official
making policy choices can "miss the mark" is by failing to express
the will of the majority, in which case the remedy in a democracy is
not in tort but in the political process. Second, the official cannot be
sued because a lawsuit in tort would result in a version of judicial
review, and, unless the official's choice had constitutional dimen-

17 See Williamson v. Lee Optical of Oklahoma, Inc., 348 U.S. 483, 487-88 (1955)
(fourteenth amendment may not be used to strike down a state law merely because it is
logically inconsistent with its aim). See generally Linde, Due Process of Lawmaking, 55
NEB. L. REV. 197 (1976).
18 An expression of policy is procedurally improper if, in H.L.A. Hart's terms,

lawmakers did not follow the "secondary rule." H.L.A. HART, THE CONCEPT OF LAW
77-79 (1961).
19 E.g., Williamson, 348 U.S. at 488.
20 In some circumstances, particularly those involving minorities which have histori-

cally been denied access to the political arena, the court can presume the failure of the
political system. See United States v. Carolene Products Co., 304 U.S. 144, 152 n.4
(1938). See generally, J. ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL

REVIEW 135-79 (1980).
21 For this reason, leaders of modem democracies, unlike their ancient counterparts,

cannot have publicly tragic dimensions. To the extent they are tragic, their flaw is one
that inheres not in their public function but in their essentially private one. Compare
ARISTOTLE, Poetics, in INTRODUCTION TO ARISTOTLE (R. McKeon ed. 1947) with
Miller, Tragedy and the Common Man, N.Y. Times, Feb. 27, 1949, § 2, at 1.
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sions (for example, a decision to let government contracts only to
white males), judicial review of legislative policy choices is institu-
tionally improper.

2 2

The basic assumption upon which this analysis rests, that there is
a meaningful distinction between policy and nonpolicy, between
principles and rules, is, however, by no means self-evident. Even in
its most unassailable form-the distinction between scientific fact
and moral or ethical value-this dichotomy has been the subject of
many powerful critiques. In particular, the young Karl Marx, in
general, contended that every "fact" masked a decision. 23 More re-
cently, Thomas Kuhn has demonstrated that one generation's scien-
tific "facts" are often exposed in succeeding generations as artificial
constructs owing their currency to professional scientific politics. 24

Dworkin himself argues that "principles" as well as "rules" may be
certain and, therefore, a policy choice can be "wrong" in much the
same way that "two plus two equals five" is wrong.2 5 Additionally,
the schools of legal realism and Critical Legal Studies both contend
that rules and facts are really values and interests in masquerade.26

And Stanley Fish, leading a deconstructionist attack on conven-
tional jurisprudential categories, argues that both objective "facts"
and subjective "values" partake so much of each other that in a real
sense they are indistinguishable. 2

' All of these attacks serve to illus-
trate the tentative foundation upon which public official tort liabil-
ity law rests. It is interesting, but beyond the scope of this Article,
to speculate about the fate of our legal institutions without the "pol-
icy versus nonpolicy" assumption.

Discretion as Invulnerability to Judicial Review

The second type of discretion prominent in Oregon public law is
an agency's discretion under its organic legislation or the Oregon
Administrative Procedures Act.2" The type of discretion which
yields immunity from tort claims could be operationally defined as

22 See supra notes 18-20 and accompanying text.
23 L. EASTON & K. GUDDAT, WRITINGS OF THE YOUNG MARX ON PHILOSOPHY

AND SOCIETY (1967).
24 

T. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (2d ed. 1970).
25 R. DWORKIN, supra note 12, at 81-130.
2 6 See R. UNGER, KNOWLEDGE AND POLITICS (1975); M. KELMAN, A GUIDE TO

CRITICAL LEGAL STUDIES 13-85 (1987).
27 Fish, Working on the Chain Gang: Interpretation in Law and Literature, 60 TEX.

L. REV. 551 (1982) (discussing the artificiality of such categories as "text" and
"context").

28 OR. REV. STAT. §§ 183.025-.725 (1987).
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that thing the possession of which renders a public official immune
from suit. Accordingly, this second type of discretion could be de-
fined as that thing the unabused possession of which renders a pub-
lic agency's action unreviewable. The best description is Dworkin's
definition of "strong" discretion: lawfully delegated power to make
choices at least partially unconstrained by any rules or standards
imposed by the authority which made the delegation.29 The Oregon
Supreme Court in State v. Hubbard,a" although dealing with judi-
cial discretion to admit or reject evidence, offers a good capsule defi-
nition: discretion inheres in decisions which are not determined by
a rule of law, with more than one correct legal outcome.3'

Agency discretion conferring invulnerability to judicial review
differs fundamentally from policy discretion in the tort context.
While the crucial issue in discretion cases involving tort claims was
the type of choice (policy versus nonpolicy), here it is not the type
but the range or scope of the delegation, and whether the choice is
within it. Tort actions against public officials rarely turn on
whether or not the officials' actions were ultra vires; actions against
governmental agencies, on the other hand, frequently focus on
whether the agency has exceeded its delegated authority. Indeed,
the Oregon Administrative Procedures Act specifies this ground as
one of the few justifying judicial review in both rule making32 and
contested cases.33

The interesting aspect of agency discretion in public law is its
increasing rarity. It is rapidly becoming an endangered species.
Oregon long ago rejected any constitutional basis for a "nondelega-
tion" doctrine, under which the legislature itself, when creating

29 R. DWORKIN, supra note 12, at 32-33. This type of discretion, like that which

confers immunity from tort claims, is also distinct from another, weaker form of choice.
In contrast to Dworkin's description of "strong" discretion, this weaker form of choice
is governed by standards which have been imposed on the official by the authority
which made the delegation. For example, an agency operating under a mandate to
select five highway routes from point A to point B operates with a large measure of
discretion, whereas an agency operating under a mandate to select the five most scenic
highway routes from point A to point B operates with practically no discretion at all.
See id. at 31-32.

30297 Or. 789, 688 P.2d 1311 (1984).
31 The term "discretion" . . . is used to signify a range of choices available to the

trial judge in rendering rulings on evidentiary objections .... It means that
certain rulings made by the trial judge in the course of a trial are not specified
by rules of law, but rather have more than one legally correct outcome.

Id. at 794 n.2, 688 P.2d at 1315 n.2.
32 OR. REV. STAT. § 183.400(4)(b) (1987).
33 OR. REV. STAT. § 183.482(8)(b)(A) (1987).
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state agencies, had to specify standards so as to preclude agency
discretion.34 Despite this rejection, the tendency in Oregon today is
to obliterate agencies' ability to act except within narrow areas ex-
plicitly set forth in legislation. Perhaps people and their representa-
tives are increasingly alarmed at the extent to which important
decisions regarding their employment, health, and other areas of
daily concern are made by unaccountable "bureaucrats"; perhaps
Oregon's populist distrust of government is reasserting itself; per-
haps there is some other dynamic at work.35

To illustrate the trend, Oregon's parole boards no longer make
decisions based on subjective evaluation of particular candidates.
Rather, the decision is governed by a mechanistic "matrix" system
apparently designed to eliminate discretion entirely by making the
release date decision turn on formulaic application of predeter-
mined, quantifiable variables.36 Recent Oregon Supreme Court de-
cisions37 construe article I, section 20 of the Oregon Constitution 38

to prohibit official action granting or denying a privilege or immu-
nity if that action is governed by impermissible criteria or by no
criteria at all-that is, if it is purely discretionary.39 And the Ore-
gon Administrative Procedures Act requires state agencies either to
decide contested cases according to preexisting rules, or to account
for their adjudicatory actions in some other rational fashion, which
amounts to the same thing." Recent cases have begun to impose an
obligation even on police officers, who are generally afforded popu-
larly supported discretion, to follow preexisting standards. The
court has required searches outside the criminal process, such as
inventories of impounded automobiles,4' roadblocks,4 2 and commu-

34 Warren v. Marion County, 222 Or. 307, 353 P.2d 257 (1960). See generally 1 K.
DAVIS, ADMINISTRATIVE LAW TREATISE ch. 3 (2d ed. 1978). See also supra note 10.

35 See K. DAVIS, supra note 34, §§ 3.14-.15.
36 See OR. REV. STAT. § 144.780 (1987); OR. ADMIN. R. 255-35-013 (1985). For the

parallel development, see the Sentencing Reform Act of 1984, 18 U.S.C. §§ 3551-3586
(1982 ed., Supp. IV), and 28 U.S.C. §§ 991-998 (1982 & Supp. IV 1986) (establishing
agency to promulgate determinate sentences), sustained over a constitutional challenge
in Mistella v. United States, 109 S. Ct. 647 (1989).

37 State v. Freeland, 295 Or. 367, 667 P.2d 509 (1983); State v. Clark, 291 Or. 231,
630 P.2d 810 (1981).

38 "No law shall be passed granting to any citizen or class of citizens privileges, or
immunities, which, upon the same terms, shall not equally belong to all citizens." OR.
CONST. art. I, § 20.

39 See generally Schuman, The Right to "Equal Privileges and Immunities": A State's
Version of "Equal Protection," 13 VT. L. REV. 221 (1988).

40 OR. REV. STAT. §§ 183.470(2), 183.482(8)(b)(B) (1987).
41 State v. Atkinson, 298 Or. 1, 688 P.2d 832 (1984).
42 Nelson v. Lane County, 304 Or. 97, 743 P.2d 692 (1987).
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nity caretaking investigations 43 to proceed, if at all, according to
departmental policies or rules promulgated under statutory author-
ity. Ironically, the only significant discretion left to most public
agencies is the discretion to make rules-which is to say, the discre-
tion to eliminate discretion.44

The trend in Oregon to limit agency discretion by rule making
perfectly harmonizes with the U.S. Supreme Court's tendency to
reduce overarching and imprecise constitutional principles, such as
"due process" and "equal protection," to quasi-quantifiable "bal-
ancing tests." The Court makes even these bedrock issues amenable
to rules by handing down a formula which preordains the variables
that must be factored (the importance of the governmental interest,
the degree of intrusion upon the protected "right," etc.), leaving
legislators, lower courts, and executive department bureaucrats
with the mechanical, discretionless task of measuring.45 That these
judicial formulas provide nothing more than a veneer of objectivity
beneath which the subjective, the result-oriented, and the irrational
flourish almost without obstacle, only proves the point: to the ex-
tent we allow discretion, we insist that it come masquerading as
mathematics.

Once again, this trend discloses some interesting theoretical as-
sumptions. Law as we conceive it seems systematically and inher-
ently opposed to discretion. This observation smacks of tautology;
a legal system must strip public officials of discretion because its
very mission is to impose rules. Conversely stated, however, that
means our legal system strips public officials of the ability to treat
individual situations as individual situations. They cannot proceed
"case by case," taking account of the particular quirks, needs, and
personalities of the parties. They must purge every situation of
what makes it different and treat it as an abstract type. In other
words, they must mask us, treat us as objects instead of persons:
claimant, petitioner, plaintiff, applicant, licensee, intervenor.4 6 By

43 State v. Bridewell, 306 Or. 231, 759 P.2d 1054 (1988).
44E.g., Trebesch v. Employment Div., 300 Or. 264, 710 P.2d 136 (1985) (discussing

explicit and implicit rulemaking requirements). At least one commentator has sug-
gested that the Supreme Court radically curtail even Congress's discretion by requiring
legislation to be rational, deliberative, and well reasoned. Sunstein, Interest Groups in
American Public Law, 38 STAN. L. REV. 29, 68-75 (1985).

45 E.g., Mathews v. Eldridge, 424 U.S. 319 (1976) (procedural due process); San
Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973) (equal protection).

46 J. NOONAN, PERSONS AND MASKS OF THE LAW 19 (1976) (discussing how the
American legal system depersonalizes parties by cloaking them in "masks" defined as
"ways of classifying individual human beings so that their humanity is hidden"). This
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insisting that our officials treat us fairly, we prohibit them from
treating us as persons. The tautological fact that law requires pub-
lic officials not to act lawlessly, but according to rules, thus leads to
one of the ugly facts of life in the bureaucratic state: systematic
forced anonymity.

This dilemma stems from one of the rules our culture has as-
signed to law: situations which are significantly and sufficiently
similar must be treated the same. Our cultural assumption is that
the rule of law must necessarily be a law of rules, that the legal order
must consist of general, abstract, depersonalized instructions.47 If
we could conceive of a legal order that did not consist of rules, we
could conceive of a legal order that could accommodate discretion
without losing its character as a legal order or system of law. Only
by equating law with rules does the statement, "law is inherently
opposed to discretion" become tautological.

Again, our underlying assumptions are not, upon closer examina-
tion, self-evident. The conception of law as a system of abstract,
depersonalized rules is only one conception among many. Families,
for example, even those which could hardly be called lawless, fre-
quently operate without anything that would pass as a "rule."

Those who have experienced life in a small, intentional, idealistic
community recognize that such living situations are often overtly
hostile to rules, insisting that every conflict is unique and requires
the direct application of the community's shared and accepted val-
ues to the particular problem at hand.48 Tocqueville, whose de-
scription of our society is most valuable for its ability to challenge
our assumptions, observed with some shock that Americans pre-
ferred equality to freedom-that is, a discretionless abstract appli-
cation of rules to an unsystematic treatment of individuals as
such.4 9 The predemocratic society from which Tocqueville came
was founded not on a law of rules, but on a law of complex mutual
obligations and duties.50 The common law itself developed rules

same point lies at the core of so-called "feminist jurisprudence." See C. GILLIGAN, IN
A DIFFERENT VOICE 73 (1982); Sherry, Civic Virtue and the Feminine Voice in Consti-
tutional Adjudication, 72 VA. L. REV. 543 (1986).

47 See generally Kennedy, Form and Substance in Private Law Adjudication, 89
HARV. L. REV. 1685, 1687-1701 (1976) (discussing the jurisprudence of rules); M.
KELMAN, supra note 26, at 15-63.

48 See, e.g., Schuman, Education and Solipcism, 29 COEVOLUTION QUARTERLY 132
(1981) (describing one such community).

49 A. DE TOCQUEVILLE, DEMOCRACY IN AMERICA 473-76 (J.P. Mayer & M. Lerner
eds. 1966).

50 1d. at 113-18.
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only as a by-product or accretion of specific exercises of judicial
discretion. An impressive body of modem literature is devoted to
chronicling the horrors of a system more devoted to rules than to
people whom the rules are allegedly serving. Franz Kafka and Jo-
seph Heller are the laureates of that school. And as the early Ro-
mantic poet, artist and maniac, William Blake, wrote: "One law for
the ox and the lion is oppression."'"

Again, it is interesting (but beyond the scope of this Article) to
try to imagine the adjustments our political community would have
to make in order to accommodate a legal system that is not also a
system of rules, and whether the resulting society would be to our
liking.

CONCLUSION

The categories and operations that figure in the legal life of the
polity frequently become so congenial that we begin to regard them
as premises when they are really conclusions and conclusions when
they are really premises. We confuse what is "out there" with
what we ourselves create. We mistake text for context. In this brief
Article, I have tried to examine a familiar term from our public law,
"discretion," as it operates to insulate government officials from tort
liability and from administrative review, hoping to expose the ex-
tent to which the term depends on and further perpetuates certain
fundamentally political assumptions.

51 W. BLAKE, THE MARRIAGE OF HEAVEN AND HELL 24 (C. Emery ed. 1963).




