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I. INTRODUCTION

The conventional story of American constitutional law, the tale we have told
our children, each other and ourselves, has featured the liberty-loving, privacy-
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Ph.D., University of Chicago, 1974; J.D., University of Oregon Law School, 1984. This article

germinated from a speech delivered at the National Association of Attorneys General State Consti-
tutional Law Conference on May 31, 1990. In the process of becoming an article, it benefitted
from meticulous criticism and thoughtful suggestions by Leslie Harris, Hans Linde, Hanna Pitkin,

John Schaar, Sharon Schuman, and Pamela Wood.
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seeking, government-distrusting, self-promoting independent individual and the

state he' has created in his image. We have subscribed to the myth that some

benevolent alchemist's invisible hand would transmute a collection of these

self-seeking but mutually checking persons into a just and convivial people,
and that such private vices as greed and egoism would become, in the aggre-
gate, such public virtues as general wealth and compassion. 2 Increasingly, how-

ever, the evidence suggests that the invisible hand lacks alchemical powers:
private greed and egoism, summed and accumulated, translate into pervasive
public alienation.3

And so a revised story begins to circulate, explaining our constitution -
that is, our origins and our make-up 4 - in a more benign voice. In this
story, our nation was conceived not in the pursuit of self-interest, but in vir-

tue and interdependence, dedicated not to private individual gratification, but

to mutuality and self-rule through inclusive discourse. Although this version of
our constitutional origins has gained familiarity and respect,5 its full accep-

1. 1 self-consciously use the masculine pronoun here because the mythical hero of liberal-
individualist America embodies traits and attitudes stereotypically associated with men - as femi-
nist legal scholars, among others, have argued. E.g., Sherry, Civic Virtue and the Feminine Voice
in Constitutional Adjudication, 72 VA. L. REv. 543, 544 (1986) (legal and political structure re-
flects masculine emphasis on individualism).

2. See generally B. MANDEVILLE, THE FAaL OF THE BEES: OR, PRIVATE VICES, PUBuc BENE-
pris (9th ed. 1755).

3. See generally R. BELLAH, HABITS OF TH HEART: INrvmuA.s AND COMMITMENT IN AmzRI-
cAN LIF (1985). It is estimated that two-thirds of the American electorate will not vote in the
1990 elections; that more than a third of American families wil not respond to the 1990 census;
and that "for every $5 of federal taxes owed, $1 is being evaded .... [Niow, more than ever,
Americans are declining the invitation" when the "government asks its citizens to take part in the
ongoing enterprise of public life." "For Disconnected Americans, Citizenship Fades", Washington
Post, May 6, 1990, at Al, col. 2. The social pathology generated by modern state-centralist mar-
ket-driven liberal-individualism is the premise and not the subject of this Article.

4. Hanna Pitkin reminds us that in ordinary conversation a community's constitution is in
one sense its "founding, framing, shaping . . . anew," and, in another sense, its "fundamental
make-up ... the national character of a people, their ethos ... a product of their particular
history and social conditions .... When Aristotle wrote his Constitution of Athens, he produced
primarily a history of that city." Pitkin, The Idea of a Constitution, 37 J. LEOA EDUC. 167,
167-68 (1987).

5. The literature of communitarianisrn or republicanism is enormous and proliferating. A ba-
sic list of texts includes, in the field of American history, H. STORING, I Tna COMPLETE ANTI-
FEDERALIST: WHAT m ANTI-FEDERALISTS WERE For (1981); W. ADAMS, THE FIRST AMERICAN
CONSTITUTIONS: REPUBLICAN IDEOLOGY AND m MAKING OF m STATE CONSTITUTIONS IN THE IaV-

OLUTIONARY ERA (1980); J. Pococx, THE MACHIAVELLIAN MOMENT: FLORENTINE POLITICAL

THOUGHT AND TH ATLANTIC REPUBICAN TRADITION (1975); G. WOOD, TiH CREATION OF TIM
AmERiCAN REPULIC 1776-1787 (1969) B. BASLYN, THE IDEOLOICAL ORIGINS OF m AMERICAN
REVOLVTION (1967).

In the field of political theory, see B. BARBER, STRONo DEMOCACY: PARTICIPATORY POLIcs
FoR A NEw AGE (1984); M. SANDEL, LIBERALISM AND TIE LIMITS OF JusTIcE (1982); A. MAC-
lwTYy, Arm Vmisu: A S-mry ni Mos.L Timosm (1981); H. P'xw, Tim CoNcyyr ov RwRE-
SENTATION (1967); H. ARENDT, ON REVOLUTION (1963) (hereinafter ON REVOLUTION]; S. WoLN,

POLTICS AND VISION: CONTINUITY AND INNOVATION IN WESTm PoLmCAL THOUGHT (1960); H.
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tance awaits demonstration that it has relevance and utility beyond its function
as a comforting fable. This Article on search and seizure should contribute to
that demonstration. In search and seizure, after all, the essence of any politi-
cal theory, the government's relationship with its citizens, achieves stark and
physical form. It is therefore a legal doctrine that dramatically exposes the
theory's strengths and vulnerabilities. My goal in comparing two varieties of
search and seizure jurisprudence - one grounded in traditional liberal-individ-
ualist theory and the other in the communitarian revision - is to show that
the second is not only better, but also possible.

The law of search and seizure deriving from traditional liberal-individualism
is expressed in current United States Supreme Court cases. In Part II, I will
demonstrate the logical connection between the extraordinary incoherence of
these cases and their underlying political theory. In Part III, I will describe
what search and seizure doctrine might look like were it to express the repub-
lican or communitarian principles of the revised story. I will argue for this
version's superiority, and explain why it might best develop as state constitu-
tional law. Finally, in response to those who might label communitarian search
and seizure utopian, I will examine the doctrine of one state, Oregon, that
seems to be adopting it.

II. LmERAL-IN lvrDuALisM AND THE FouRTH AMENDMENT

A. Liberal-Individualism

1. Varieties of Liberal-Individualist Thought

In the current scholarly vernacular, "liberalism" refers to a political theory
that has nothing to do with the belief in large government, generous social
programs, progressive race relations, or any of the other planks in the typical
"liberal" Democrat's platform. To avoid confusion, I use the less ambiguous
term "liberal-individualism."

Unfortunately, defining this term is more difficult than distinguishing it
from its relative. Proponents have reached no consensus about what lies at the
logical center of this belief system. Some liberal-individualists have identified
strict laissez-faire market economics as the original core tenet. 6 Others, more
libertarian in orientation, apply the internal logic of this unregulated market to
all areas of human endeavor.7 More traditional adherents center their theory

ARENDT, THE HuMAN CONDITION (1958).
Works in legal scholarship include Michelman, The Republican Civic Tradition, 97 YALE L.J.

1493 (1988); Michelman, Foreword: Traces of Self.Government, 100 HARV. L. REv. 4 (1986)
[hereinafter Traces]; Sunstein, Naked Preferences and the Constitution, 84 COLUM. L. REv. 1689
(1984) [hereinafter Naked Preferences].

6. A. SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALrI OF NATIONS paSSim

(1776).
7. See generally R. NozIcK, ANARCiIy, STATE AND UTOPIA (1974); R, POSNER, EcONOMIC

ANALYSIS OP LAW (1973).
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on the Millian thesis that humans achieve creativity, satisfaction and fulfill-
ment in inverse proportion to their government's interference with free choice.s
Community-oriented liberals such as Ronald Dworkin reject strict individual-
ism, recognizing and valuing impulses toward mutuality while continuing to
emphasize the primacy of rights. 9 Kantian liberal-individualists like John Rawls
also emphasize personal rights and protection from majoritarian tyranny as the
centerpiece of their theory.'0

Despite this variety, it is possible to discern a constellation of premises"
that has been at the center of American political thought for at least two
centuries. These premises concern the individual, associations, politics, rights,
and constitutional law.

2. The Individual and Associations

Perhaps the root assumption, the engine driving liberal-individualist theory,
is its conception of "human nature." Liberal-individualists believe that the ba-
sic unit of human society is the rational, self-interested, self-defining, auton-
omy-seeking individual. 2 Relationships with those outside the individual's
immediate families, while sometimes necessary and emotionally rewarding, are
seen as constraining threats to self-determination, forcing compromise and de-

8. J. S. MnIL, ON LRTY passim (1859).
9. See R. Dwoax~m, LAw's Euma ch. 6 (1986) (legislative principle of political integrity asks

lawmakers to make total set of laws morally coherent); see also Fallon, What is Republicanism,
and Why is it Worth Reviving?, 102 HAzv. L. R-v. 1695, 1703-15 (1989) (describing varieties of
liberalism).

10. J. RAw~s, A THEORY oF Jus'icE 3-6 (1971). Rawls is identified as one of the "modern-day
Kantians" by Michael Sandel in Introduction, in LrEaAISm AND rrs Carrcs 3 (M. Sandel ed.
1984).

11. No advocate of a particular theory will be satisfied with its brief description, and liberal-
individualists are no exception. For criticism of communitarians' conception of liberal-individual-
ism, see R. Dwom~N, supra note 9, at 440-41 n.19 (criticizing summary description of liberalism
in critical legal studies literature); Sandalow, A Skeptical Look at Contemporary Republicanism,
41 FLA. L. REV. 523, 538-40 (1989) (communitarian description of liberalism is mere "carica-
ture"); Simon, The New Republicanism: Generosity of Spirit In Search of Something to Say, 29
WM. & MARY L. REv. 83, 83 (1987) (criticizing communitarian definition of liberalism for includ-
ing "only the most conservative thinkers"). My sketch attempts accuracy without completeness or
photo-realism.

12. Because this belief lies so close to the center of currently dominant political theory, it is
frequently accepted as a self-evident "fact." Marx notes somewhere that "human nature" is never
a fact, but always a decision. The current version of "human nature" was, according to some
scholars, invented fairly recently.

Economic liberalism labored under the delusion that its practices and methods were
natural outgrowths of a general law of progress. To make them fit the pattern, the
principles underlying a self-regulating market were projected backward into the whole
history of human civilization. As a result the true nature and origins of trade, mar-
kets, and money, of town life and national states were distorted almost beyond rec-
ognition.

K. PoL, , THE GREAT TRAwsFouAs noN: THE POLTnCAL AND EcoNmowic ORIGNS OF OuR TnaE
274 (1944).
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viation from the individual's self-chosen goals. 13 People join groups for only
four reasons: recreation; mutual protection; efficiency in satisfying material
needs; and the increased bargaining power that results when people who share
similar goals join forces. Groups, in other words, are for the most part inter-
est groups, and one joins them with a sense of quid pro quo: one gives up a
certain amount of freedom and autonomy in order to get benefits. Society is
"a scheme of cooperation for reciprocal advantage. 1' 4 Or, in Emerson's more
radical formulation, it is "a conspiracy against the manhood of every one of
its members. Society is a joint-stock company in which the members agree for
the better securing of his bread to each shareholder, to surrender the liberty
and culture of the eater."" The reductio ad absurdum of this belief might be
found in Kant, who argued (to the astonishment of Hegel) that even the mar-
riage bond was a contract of mutual possession;16 or in Nietzsche, who, wrote
"[a] great man . . . what is he? ... If he cannot lead, he goes alone . . . he
wants no 'sympathetic' heart, but servants, tools; in his intercourse with men
he is always intent on making something out of them.' 17

3. Politics

A second premise of liberal-individualist theory is that each individual and
interest group has its own self-determined goals - its own vision of the good
life. The liberal-individualist attitude toward these visions is deontological and
pluralist. With only a few exceptions, one vision or set of goals is about as
good as any other; there is no single best conception of how people should
live. 8 It therefore follows that politics cannot be the search for a common
good. Rather, it is the arena in which individuals or interest groups look for
ways to achieve their pre-existing preferences through a process of bargaining,

accommodation and manipulation. People come to politics as a means to some
particular, private end, usually a share of society's privileges or benefits.' 9 Pol-
itics determines who gets what by a process of interest aggregation or negotia-
tion.

13. See generally I. BERLN, Two Concepts of Liberty, in FOUR ESSAYS ON LmETY 118 (1969);
R. W. EMERSON, Self-Reliance, in 1 PROSE WORKS OF RALPH WALDO EMERSON 243 (1870).

14. J. RAwLS, supra note 10, at 33.
15. R. W. EMERSON, supra note 13, at 243.
16. I. KANT, THE PHILOSOPHY OF LAW: AN EXPOSmON OF THE FUNDAMENTAL PRINCIPLES OF

JURISPRUDENCE AS THE SCIENCE OF RIGHT 110 (W. Hastie trans. 1887), quoted in Waldron, When
Justice Replaces Affection: The Need for Rights, 11 HARv. J.L. & PuB. PO'Y 625, 625 (1988).

17. F. NiETZCHE, THE WILL TO POWER 505 (W. Kaufman trans. 1967), quoted in A. MAC-
INTYRE, supra note 5, at 239-40 (emphasis in original).

18. I. BERLIN, Political Ideas in the Twentieth Century, in FOUR ESSAYS, supra note 13, at 28-
34 (what is considered good in society is not analyzed in moral sense but in factual sense); J.

"RAwLs, supra note 10, at 30 (view of justice as fairness is deontological and does not specify

good independently from right, or interpret right as maximizing good); Sullivan, Rainbow Repub-
licanism, 97 YALE L.J. 1713, 1714 (1988) (advocating "normative pluralism").

19. E.g., R. DAHL, A PREFACE TO DEMOCRATIC THEORY chs. 4-5 (1956).

1990]
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4. Rights

However, not all possible outcomes of this process are legitimate. Because
the basic unit in this political theory is emphatically the individual, results are
only legitimate if they respect each individual's dignity and autonomy. Consis-
tent with this principle, there is a region within all humans into which the
state, this conglomerate of convenience, cannot intrude without an extremely
compelling reason, even if a majority of the state's constituent individuals
want the intrusion. Such an intrusion would constitute a violation of the social
contract. In joining society, individuals surrendered to the state only a portion
of their sovereignty - "that part ... of which the use is important to the
community" - retaining for themselves a realm outside "the limits of the
sovereign power." 20 This is the realm of rights, which the majority and the
political process cannot enter precisely because individuals are by definition in-
herently and essentially rights-bearing entities .2

5. Constitutional Law

In this familiar liberal-individualist paradigm, the underlying purpose of the
Constitution is to secure individual liberty from the predations of tyranny, es-
pecially the tyranny of the majority.2" Thus, the Constitution establishes a gov-
ernment in which each branch checks the others, because, by analogy to
personal self-interest, each is presumed to be motivated by an inexorable dy-
namic of self-aggrandizement. The layering of the federalist system and the

20. J-J. ROUSSEAU, The Social Contract, in THE SOCI.L CONTRACT AND DISCOURSE ON THE

ORuomI OF INEQUAlrry 32-33 (L. Crocker ed. 1967) (1st ed. 1761). This principle influenced Justice
Chase in one of the earliest American judicial statements in support of unnamed fundamental
constitutional rights:

The purposes for which men enter into society will determine the nature and terms
of the social compact; and as they are the foundation of the legislative power, they
will decide what are the proper objects of it .... An act of the Legislature (for I
cannot call it a law) contrary to the great first principles of the social compact,
cannot be considered a rightful exercise of legislative authority. The obligation of a
law in governments established on express compact, and on republican principles,
must be determined by the nature of the power, on which it is founded.

Calder v. Bull, 3 U.S. (3 Dall.) 386, 388 (1798).
21. See I. Berlin, Two Concepts of Liberty, in FouR EssAYS, supra note 13, at 121-34 (concept

of freedom centers around what individual may do without interference from others and individ-
ual as source of control of that interference); R. DwoKLIN, TAKIo RIGHTS SERIOUSLY 184 (1977)
(individuals have rights apart from those given them by law); J. RAwLs, supra note 10, at 3
(welfare of society cannot justify loss of individual's welfare).

22. According to Herbert Storing, anti-federalists as well as federalists viewed the preservation
of individual liberty as the objective of government. H. SToRnro, supra note 5, at 15. Wilson C.
McWilliams, however, argues that the Federalists intended to impose a tyranny of the majority,
defined as a consensus so large that no individuals could believe their participation mattered. W.
C. McWilliams, Democracy and the Citizen: Community, Dignity, and the Crisis of Contemporary
Politics, in How DEMocRATic IS THE CONsTrruTION? 79, 97 (R. Goldwin & W. Shambra eds.
1980).

[Vol. 27:583
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fragmentation inherent in separated branches serve to control government
through the structural arrangement of offsetting ambitions. A legislature of
elected representatives guarantees that every interest group will be able to par-
ticipate in the pitched battle of policy choice, so that whatever policy emerges
can be presumed to reflect the will of those able to muster a majority and
defeat their opponents. 2

1

The legislative will, however, is checked by the Bill of Rights as interpreted
by the Supreme Court, designed to protect a core of individual dignity from
governmental interference.

This understanding of the relationship between the legislative and judicial
branches provides the structure for liberal-individualist constitutional law. The
utility of citizen participation through a pluralist legislature lies not in its af-
firmative creation of an educative, benevolent, value-laden state, but in its
maintenance of a neutral and therefore just field upon which individuals and
interest groups might fairly compete among themselves for limited resources.
The legislative process translates a collection of interests into a maximally effi-
cient distribution of benefits. Furthermore, the individuals and interest groups
engaged in this process need give little or no thought to how the pursuit might
affect fundamental rights or general welfare; the government is a machine that
runs smoothly without altruism or virtue. Concerns about the non-instrumental
values inherent in individual or interest-group claims are conceived as constitu-
tional and therefore judicial. Despite their oaths to uphold the Constitution,
legislators usually delegate to the judiciary the task of ensuring that the proc-
ess of policy choice does not incidentally intrude into the meta-political realm
of protected fundamental rights. 24 Courts, not legislatures or city councils, are
where the discussion of values might occur untainted by majoritarian interest-
maximizing, and where individual or minority protections might, .as a matter
of fundamental policy, be weighed against general utilitarian concerns.

Thus, our liberal-individualist legislatures generally produce laws enabling or
regulating private action, while courts deal case-by-case with situations in
which the execution of those laws invades protected rights. The judicial
method, naturally and logically, is an attempt to "balance" or to mediate
among conflicting legitimate claims. Alasdair MacIntyre has explained the con-
nection between liberal-individualism and this type of balancing.21 Only in a
society that insistently conceives of rights as valid individual entitlements po-

23. E.g., R. DAM., supra note 19, at 124-51.

24. Commentators have protested this tendency. J. THAYER, JoHN MARSHALL 106-07 (1901) (ju-

dicial review encourages legislative neglect of constitutional issues); see Frohnmayer, Of Legislative

Intent, the Perils of Legislative Abdication, and the Growth of Administrative and Judicial Power,

22 WILLAMETTE L. REV. 219, 229-36 (1986) (legislative abdication creates vacuum; judicial and

administrative bodies fill it); see generally Brest, The Conscientious Legislator's Guide to Constitu-

tional Interpretation, 27 STAN. L. REV. 585 (1975). Nothing in Marbury v. Madison, 5 U.S. (I

Cranch) 137 (1803), or subsequent cases developing judicial review even remotely implies that leg-
islators are relieved of their duty to evaluate bills for constitutionality before voting on them.

25. A. MACINTYRE, supra note 5, at 169-89 (discussing relationship of individual virtue to
good of sustaining community).

19901
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tentially in conflict with another's equally valid rights, or with the aggregated
interests of society, must a tribunal mediate between these powerful and legiti-
mate but incommensurable claims. This contrasts with the Aristotelian model,
in which law and legitimate assertions of individuality could never conflict be-
cause individual virtue consisted of action in pursuit of a single, shared con-
ception of the public good. 26  Disputes would be resolved not by
accommodating two valid but conflicting claims, but by declaring which one
was right. The Athenian jury, for example, does not balance Socrates's right
to express himself against the needs of the polis to preserve its young from
corruption; it recognizes conflicting claims and pronounces one legitimate. 7

Only in the post-Stoic or pluralist world, characterized by the absence of
shared common goals, can legitimate individual interests clash with each other
or with law.28 The idea that an individual's exercise of rights might conflict
with some valid social goal in such a way that justice requires mutual accom-
modation is a distinctly liberal-individualist idea.29

B. Liberal-Individualist Search and Seizure

1. General Approach: Rights First, Law Second

Liberal-individualism, then, focuses on individuals and regards them as
rights-bearing entities whose social and political bonds are instrumental: tem-
porary, intentionally forged, incidental aids to be exploited in pursuit of per-
sonal goals. Government serves impartially to provide protection to core areas
of personal autonomy and to facilitate individual initiative. Citizens, through
their elected representatives,30 participate in policy choice in order to maximize

26. Id.
27. PLATO, Apology, in COLLECTED DIA.LOGUES 3 (E. Hamilton & H. Cairns eds. 1961).
28. A. MACINTYRE, supra note 5, at 137-53 (discussing Aristotelian model).
29. Compare PLATO, Crito, in COLLECTED DtALOGUEs, supra note 27, at 27 (Socrates goes to

his death affirming that laws of Athens are his parents, having given him identity and thereby
enabling him to be human) with H. D. TuoikpAu, Civil Disobedience, in VWAiuEN ANt Civu, DIsO-
BEDIENCE passim (0. Thomas ed. 1966) (Thoreau treats state and its laws as his enemies).

30. Equating citizen participation with legislation glosses over what is probably the most diffi-
cult and important issue in communitarianism: representation. Even with decentralization and in-
creased localism, our world, as opposed to earlier worlds or utopian ones, cannot be restructured
to allow meaningful direct participation. The Aristotelian ideal - a polis small enough to allow
all citizens to know each other's character - is irrecoverable. ARISTOTLE, Politics, in 2 THE COM-
PLETE WoRKs OF ARISTOTLE 1986 (3. Barnes ed. 1984). Thus, communitarians must develop a the-
ory of representation capable of accommodating citizen deliberation and involvement. Some have
argued that modern media technology and the initiative/referendum process, both of which depend
on sloganeering and thirty-second sound bites instead of rational, deliberative politics, exacerbate
rather than cure this problem. Collins & Skover, The First Amendment in an Age of Paratroop-
ers, 68 TEx. L. REV. 1087, 1116 (1990) ("electronic first amendment" limits meaningful public
discourse); Linde, When Is Initiative Lawmaking 1'Iot "Republican Government"?, 17 HASTINGS

CONST. L.Q. 159, 169-71 (1990) [hereinafter Initiative Lawmaking]).
More promising suggestions come from the theory of representation developed at length by

Hannah Pitkin in H. PITKIN, supra note 5 (suggesting, among other things, institutional basis for

[Vol. 27:583
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their own interests, while the judiciary, immune from politics, ensures that
such majoritarian policy choice does not unduly intrude into protected pri-
vacy. 31 Search and seizure doctrine, in which protection of "privacy" from
government invasion assumes actual physical dimensions, presents the arche-
typal liberal-individualist encounter between the state and its citizens.

Unfortunately, because search and seizure issues arise in the context of mo-
tions to suppress incriminating evidence found in the possession of defendants,
the citizens seeking judicial vindication of their rights "against" the accumu-
lated weight of the majority's interest are usually guilty criminals. This fact
distorts the entire ensuing litigation; the fourth amendment, intended to pro-
mote the security and protection of all citizens, is turned against them, assum-
ing the function of a magical incantation that criminals can use to avoid the
consequences of their offenses. This phenomenon puts courts in the position
of confronting the centerpiece of American liberal-individualist jurisprudence
- the pre-political right - within a context where its beneficiaries are people
who have demonstrated contempt for the society from which they now seek
protection - hard cases, resulting in the predictably bad law. In order to
honor the basic fourth amendment right without at the same time depriving
the state of its authority to punish a criminal, the court typically genuflects
before the constitutional text, and then pronounces a fact-specific "exception"
allowing the state to prevail.3 2 As the public increasingly sees crime as a ubiq-
uitous threat, these judicially-framed exceptions become increasingly profuse
and inclusive. 3

The incoherence, confusion and intellectual dishonesty of resulting Supreme
Court search and seizure jurisprudence3 is common knowledge, and it is not
my intention to pick at that carcass. Still, in the context of accusations that
communitarian constitutional law is an unrealistic romantic anachronism, 3 it is
worth reciting a brief but representative sample of liberal-individualist fourth
amendment doctrine in order to show which theory is realistic and which is
fabulist. Liberal-individualist premises have generated a body of law telling us

citizen interaction with political represtntatives). See also Sunstein, Beyond the Republican Revival,
97 YALE L.J. 1539, 1576-90 (1988) [hereinafter Republican RevivalJ (suggesting structural changes

to representative and electoral institutions to encourage and accommodate deliberation and partici-
pation). I plan to address this problem in detail in a forthcoming article on communitarianism
and the law of government.

31. See supra notes 22-24 and accompanying text (discussing how Constitution secures individ-
ual liberty from predations of tyranny).

32. See infra notes 49-61 and accompanying text (enumerating exceptions to warrant clause).
33. See "4th Amendment Is Trampled In Drug Offensives, Critics Say, More Courts Uphold-

ing Random Searches," Washington Post, May 7, 1990, at Al, col. I (noting increase in accepta-
ble random searches); see also infra notes 89-97 and accompanying text (describing how exceptions
have virtually swallowed rule).

34. See generally Amsterdam, Perspectives on the Fourth Amendment, 58 Mnm. L. REY. 349
(1974); Wasserstrom, The Incredible Shrinking Fourth Amendment, 21 AM. Can. L. REY. 257
(1984).

35. See infra notes 161-64 and accompanying text (critiques of communitarianism as unrealis-
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that, when police officers peer from a hovering helicopter into an enclosed
shed in a citizen's fenced backyard, that action is not a "search.''36 It is not a
search when they look into a private business's outdoor storage area from an
airplane, using a telescope so powerful it can detect half-inch pipes,37 or when
they paw through a citizen's bagged garbage.3 8 No seizure of the suspect oc-
curs when police block the doorway of an Amtrak roomette, because the sus-
pect is "free to leave.''1 9 In contemporary fourth amendment jurisprudence, an
open field need be neither a field, nor open.4 0 A search of a junkyard, con-
ducted by police officers, uncovering evidence of a crime to be used in a
criminal prosecution, is not a criminal search but an administrative one;41 and
a police officer, in order to protect himself from assault, can look in the
pocket of a suspect's jacket - even when the suspect is handcuffed outside
his car and the jacket is in the back seat.42 Police officials may question a
traveller whose only suspicious act is fitting a "drug courier profile, 4

1
3 which,

in some cases, includes such traits as carrying heavy luggage," and, in other
cases, includes traits such as not carrying a lot of luggage.45

These cases illustrate the "general rule plus exceptions" format flowing in-
evitably from a rights-oriented premise, with its emphasis on individual
protections47 forged by judges in particular cases. The general rule is that war-
rantless searches are "per se" unreasonable.48 At the present writing, the list
of exceptions to the warrant requirement includes: frisks;49 inventories;50 ad-
ministrative inspections;" searches incident to arrest;12 searches by consent;13

those in emergencies; 4 in hot pursuit;" in automobiles;16 and under generally
exigent circumstances 7 (sometimes called "community caretaking").8 In addi-

36. Florida v. Riley, 109 S. Ct. 693, 696 (1989).
37. Dow Chemical Co. v. United States, 476 U.S. 227, 234-39 (1986).
38. California v. Greenwood, 486 U.S. 35, 39-44 (1988).
39. United States v. Tavolacci, 895 F.2d 1423, 1424-25 (D.C. Cir. 1990).
40. Oliver v. United States, 466 U.S. 170, 176-84 (1984).
41. New York v. Burger, 482 U.S. 691, 703-12 (1987).
42. New York v. Belton, 453 U.S. 454, 457-63 (1981).
43. United States v. Sokolow, 109 S. Ct. 1581, 1587 (1989).
44. Florida v. Royer, 460 U.S. 491, 497-98 (1983).
45. United States v. Ballard, 573 F.2d 913, 915 (5th Cir. 1978).
46. Mincey v. Arizona, 437 U.S. 385, 390 (1978).
47. See supra note 21 and accompanying text (discussing society's belief that inherent individ-

ual rights are protected from majoritarian will).
48. Katz v. United States, 389 U.S. 347, 357 (1967).
49. Terry v. Ohio, 392 U.S. 1, 30-31 (1968).
50. Chambers v. Maroney, 399 U.S. 42, 51-52 (1970).
51. National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384, 1387-88 (1989).
52. Chimel v. California, 395 U.S. 752, 762-63 (1969).
53. Schneckloth v. Bustamonte, 412 U.S. 218, 248-49 (1973).
54. Mincey v. Arizona, 437 U.S. at 392.
55. Warden v. Hayden, 387 U.S. 294, 298-99 (1967).
56. Carroll v. United States, 267 U.S. 132, 162 (1925).
57. Johnson v. United States, 333 U.S. 10, 14-15 (1948).
58. See, e.g., Cady v. Dombrowski, 413 U.S. 433, 441 (1973) (officers' search of abandoned
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tion, a continually growing class of police actions fails even to receive fourth
amendment scrutiny because the Court deems them to be non-searches. These
"non-searches" include any police intrusion into an area where one has no
"reasonable expectation of privacy," 9 including, for example, one's own
fenced backyard,w0 and police sightings of objects which are in plain view
from within a constitutionally protected area to which police have gained law-
ful admission - even if the intrusion was a mere pretext to gain the sighting
they otherwise could not have obtained lawfully.6'

Examination of two of these exceptions demonstrates how the theory under-
lying this non-legislated, rights-oriented, case-by-case method leads to a juris-
prudence that is unwieldy and illogical. The "search incident to arrest" cases
illustrate the consequences of a system in which general policy choices about
fundamental rights emerge from specific encounters presenting themselves as
conflicts between individual criminals' rights and general social interests. The
"administrative search" cases illustrate the gradual, but ultimately complete,
removal of search and seizure policy-making from the political, deliberative
arena.

2. The "Search Incident to Arrest" Exception

The first modern "search incident to arrest" case was Chimel v. Califor-
nia.62 Police, suspecting Chimel had stolen valuables from a rare coin shop,
lawfully entered his home to make an arrest. Once there, they left the room
in which he was arrested, conducted a search of the rest of his house, and
discovered evidence in a dresser drawer in another room.63 Holding this search
unlawful, the Court noted that the rationale for allowing warrantless searches
incident to arrest was to prevent the arrestee from destroying evidence on his
person, or taking a concealed weapon and using it against the officer. The
police, therefore, should have limited the search to the arrestee's person, or
areas within his immediate reach 64

boat was considered to be "community caretaking"); United States v. Millet, 589 F.2d i117, 1125
(1st Cir. 1978) (local police officers frequently investigate automobile accidents for "community
caretaking" purposes).

59. Justice Harlan's formulation of the "reasonable expectation of privacy" standard originally
appeared in his concurring opinion in Katz v. United States, 389 U.S. at 361 (Harlan, J., concur-
ring), but has since become the accepted majority position. California v. Greenwood, 486 U.S. at
39. In addition to its other problems, this standard becomes completely self-validating when the

Court decides that society is unwilling to recognize as "reasonable" an expectation of privacy in a
location precisely because it is being used to conceal criminal activities. See Oliver v. United
States, 466 U.S. at 182 (defendants unsuccessfully claimed legitimate expectation of privacy in
fenced-in area where they had grown marijuana).

60. Florida v. Riley, 109 S. Ct. at 697.
61. Horton v. California, 110 S. Ct. 2301, 2310-11 (1990).
62. 395 U.S. 752 (1969).
63. Id. at 753-54.
64. Id. at 762-63.
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Twelve years later, however, in New York v. Belton,65 the Court confronted
a situation in which police removed a suspect from his car, arrested and hand-
cuffed him, and then found cocaine in the pocket of a jacket he had left on
the back seat. The Court held that the warrantless search was valid as incident
to the lawful arrest, despite the absence of danger to the officer, or risk of
destruction of the evidence.6 Justice Stewart, also the author of Chimel, "in-
terpreted" that case to allow this search incident to arrest only insofar as it
"determine[s] the meaning of Chimel's principles in this particular and prob-
lematic context. ' 67 If Chimel indeed had "principles," Justice Stewart surely
forgot them; how else could he explain the embarrassing disjunction between
those principles and the outcome of Belton, where neither police protection
nor preservation, of. evidence could possibly have justified the officers' failure
to obtain a warrant? Both Chimel and Belton, like almost all fourth amend-
ment cases, stumbled upon a "principle" or rule only as the incidental and
post-hoc explanation of an outcome dictated by the Court's balancing of a
particular defendant's rights against society's interest. The defendant's claim in
Chimel came from a coin thief, and it won; the claim in Belton came from a
cocaine user, and it lost. The result was not a coherent general rule derived
through rational deliberation by accountable representatives of the public, and
later evaluated by a court; rather, fundamental policy determining an impor-
tant relationship between citizens and their government must now be extrapo-
lated from a collection of ad hoc, fact-specific value judgments in which
cloistered judges, determining whether a guilty criminal should go free, an-
nounce results, after balancing incommensurables on some undisclosed scale.
The Court moves from criminals' rights to citizens' rules; that these rules are
unsatisfactory and incoherent should surprise no one.

3. The "Administrative Search" Exception

Because of its similar derivation from liberal-individualist assumptions, the
law of administrative or regulatory searches demonstrates additional significant
problems in conventional fourth amendment doctrine. Because the development
of this exception clearly chronicles the disappearance of even the most attenu-
ated form of public participation, it is worth narrating in some detail.

Since Camara v. Municipal Court,68 a 1967 case examining the legality of
warrantless .safety inspections of buildings, the Court has -treated administrative
searches as an exception to the warrant requirement. The subsequent identifi-
cation of Camara as the fountainhead of warrantless administrative searches is
ironic in light of the actual holding in that case: the Court declared the search
unconstitutional, precisely because the government did not get a warrant:

Having concluded that the area inspection is a "reasonable" search
of private property within the meaning of the Fourth Amendment,

65. 453 U.S. 454 (1981).
66. Id. at 462-63.
67. Id. at 460 n.3.
68. 387 U.S. 523 (1967).
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it is obvious that "probable cause" to issue a warrant to inspect
must exist if reasonable legislative or administrative standards for
conducting an area inspection are satisfied with respect to a particu-
lar dwelling.' 9

The important idea in the case is that, in some circumstances, the government,

by statute or regulation, can declare the reasonableness of a pre-defined class
of administrative searches, leaving the magistrate to determine whether there is
probable cause to believe that a particular search fits within that legislative
class. Camara does away with neither the warrant requirement, nor the proba-

ble cause requirement; it simply recasts them in terms appropriate outside the
criminal law-enforcement context. For example, the Camara requirements
would be met if the legislature declared that all frame buildings over twenty-

five years old should be inspected annually, and the inspectors could establish

to a neutral and detached magistrate that a particular building was frame and

thirty years old. The role of the appellate court in a Camara situation would
be to review both the legislature's original determination that a particular type
of search was "reasonable," and the magistrate's determination that there was
probable cause to believe that the particular subject of the search was within
the legislatively-defined class.

Nevertheless, through a complex, baroque and depressing metamorphosis,
Camara has spawned an entire contrary jurisprudence, the gist of which is
that, at least in the administrative or regulatory context, the government may
conduct a search without a warrant, probable cause, or authorizing legislation,
whenever the searchers believe they can convince the court, after the fact, that
the need for the search outweighed its intrusiveness 0 This metamorphosis be-

gan in Marshall v. Barlow's, Inc. ,7 where the Court, although invalidating a
warrantless search, implied that a different analysis would apply in a case in-
volving an industry with "a long tradition of close government supervision. "72

Three years later, such a case arose in Donovan v. Dewey.73 Seizing on the
negative implication of Marshall, the Court sustained a program of warrantless
searches in the mining industry, not only because the industry was pervasively
regulated, but also because the warrant process would frustrate the purpose of
the search, and the program had standards and procedures sufficient to elimi-
nate executive discretion. 74 Camara's warrant requirement began to erode, al-
though the Court still insisted on a legislatively- or administratively-devised
program as a replacement.

New Jersey v. T.L. 0. 7 marks the point at which the Court detached itself
tacitly but completely from its original Camara analysis, and began to apply

69. Id. at 538.
70. See infra notes 81-97 and accompanying text (discussing post-Camara search and seizure

doctrine).
71. 436 U.S. 307 (1978).
72. Id. at 321.
73. 452 U.S. 594 (1981).
74. Id. at 603-04.
75. 469 U.S. 325 (1985).
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an amorphous "reasonableness" test to administrative searches. Sustaining the
warrantless search of a high school student's purse, the Court reiterated its
decision to "dispense with the warrant requirement when 'the burden of ob-
taining a warrant is likely to frustrate the governmental purpose behind the
search.' ' 76 Furthermore, the Court noted, "[w]here a careful balancing of gov-
ernmental and private interests suggests that the public interest is best served
by a Fourth Amendment standard of reasonableness that stops short of proba-
ble cause, we have not hesitated to adopt such a standard." ' "7 Thus, the war-
rant requirement might be "dispensed with," and the quantum of
individualized suspicion reduced from "probable cause" to "reasonable suspi-
cion. 1 7 Most significantly, the Court for the first time approved a govern-
ment search based on a single non-judicial official's ad hoc determination of
reasonableness without benefit of any pre-existing program or standards.

In O'Connor v. Ortega,79 the Court took the next logical step. Dispensing
with any significant discussion of the warrant or individualized suspicion re-
quirements, and failing even to mention the lack of any general programmatic
standards, Justice O'Connor decided in favor of the government based solely
on the conclusion that its interest outweighed the rights claim. Administrative
searches henceforward would stand or fall based entirely on overall "reasona-
bleness," as determined after the fact by a judicial balancing test. 0

National Treasury Employees Union v. Von Raab"' and Skinner v. Railway
Labor Executives' Association, 2 approving suspicionless and warrantless drug
testing, consolidated this gradual replacement of warrants or legislative deliber-
ation with "general reasonableness,''83 and foreshadowed the next step: infil-
tration of the liberal-individualist technique of rights-based, ad hoc, judicial
balancing into the criminal context. In Skinner, the Court summarized its ad-
ministrative search law as follows:

[T]he Fourth Amendment does not proscribe all searches and sei-
zures, but only those that are unreasonable .... Thus, the permissi-
bility of a particular practice "is judged by balancing its intrusion
on the individual's Fourth Amendment interests against its promo-
tion of legitimate governmental interests." In most criminal cases,
we strike this balance in favor of the procedures described by the
Warrant Clause of the Fourth Amendment. Except in certain well-
defined circumstances, a search or seizure in such a case is not rea-
sonable unless it is accomplished pursuant to a judicial warrant is-

76. Id. at 340 (citation omitted).
77. Id. at 341.
78. Id. at 340-41.
79. 480 U.S. 709 (1987).
80. Id. at 725.
81. 109 S. Ct. 1384, 1387-88 (1989).
82. 109 S. Ct. 1402, 1408 (1989).
83. See, e.g., Wasserstrom, The Court's Turn Toward a General Reasonableness Interpretation

of the Fourth Amendment, 27 AM. CRm. L. REv. 119, 129 (1989) (noting this trend and identify-
ing its origins in Terry v. Ohio, 392 U.S. 1 (1968)).
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sued upon probable cause. We have recognized exceptions to this
rule, however, "when 'special needs, beyond the normal need for
law enforcement, make the warrant and probable-cause requirement
impracticable.' " When faced with such special needs, we have not
hesitated to balance the governmental and privacy interests to assess
the practicality of the warrant and probable cause requirements in
the particular context."

This quotation demonstrates not only the degeneration of fourth amendment
protections since Camara, but a peculiarly liberal-individualist, anti-communi-
tarian degeneration. The balancing to determine reasonableness, which Camara
originally and correctly assigned to the accountable, policy-making, legislative
branch, has moved outside of the political process into the administrative
branch, which is neither elected nor charged with the protection of rights.
Probable cause and warrants have disappeared without a trace. Public deliber-
ation has also vanished: Camara tested a municipal ordinance,8" as did its
companion case, See v. City of Seattle,86 while in the more recent cases -
O'Connor, T.L.O., Skinner, and Von Raab - the Court approved executive
actions taken either under the authority of an agency-promulgated regulation, 87

or under the authority of an individual official's discretion.8 These policy de-
cisions made by politically unaccountable officers were then reviewed by the
politically unaccountable Court, using a method that disguises a bald value
choice as a rational, quantifiable "weighing" process.

4. The Exception Swallows the Rule

Camara and See introduced the "administrative search" exception in a tra-
ditionally civil context: building safety inspections. T.L.O., Skinner, and Von
Raab, while not involving criminal investigations or prosecutions, were drug
cases, where the distinction between civil regulation and criminal punishment is
frequently no more than a formality. Thereafter, although criminal law-en-
forcement situations were still governed by the warrant-or-exception analysis,
"administrative" searches governed by "reasonableness" could routinely take
place as part of a general campaign against conduct regarded by society as
criminal and culpable. However, even this distinction was weakening.

The signal of this weakening was the language in Skinner where the Court
gave itself authority to use general reasonableness balancing in the case of
"special needs, beyond the normal need for law enforcement." 9 Although this
phrase distinguishes between ordinary searches and others, the distinction is

84. Skinner v. Railway Labor Executives' Ass'n, 109 S. Ct. at 1414 (citations omitted).
85. Camara v. Municipal Court, 387 U.S. at 526 n.l.
86. 387 U.S. 541 (1967).
87. Skinner v. Railway Labor Executives' Ass'n, 109 S. Ct. at 1408; National Treasury Em-

ployees Union v. Von Raab, 109 S. Ct. at 1387-88.
88. New Jersey v. T.L.O., 469 U.S. at 328-29; O'Connor v. Ortega, 480 U.S. at 713.
89. Skinner v. Railway Labor Executives' Ass'n, 109 S. Ct. at 1414 (quoting New Jersey v.

T.L.O., 469 U.S. at 351).
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ambiguous: a "general reasonableness" standard might apply only when gov-
ernmental need is special - that is, beyond law enforcement - or it might
apply when the government's law enforcement imperatives themselves are spe-
cially pressing. The second reading gained strength from the statement's chill-
ing introductory generalization, from which the warrant clause is conspicuously
absent: "the Fourth Amendment does not proscribe all searches and seizures,
but only those that are unreasonable.' '9 The Court implies that neither war-
rants nor legislation, but only general reasonableness, might govern fourth
amendment searches and seizures in any context.

This implication became explicit in the 1990 case of Michigan Dep't of State
Police v. Sitz,91 in which the Court approved a program of suspicionless, war-
rantless roadblocks initiated and conducted by state police for the purpose of
apprehending and arresting drunk drivers.92 The respondent urged the Court to
apply the traditional probable cause analysis, citing the drug testing cases for
the proposition that balancing for general reasonableness could be used only if
justified by "some special governmental need 'beyond the normal need' for
criminal law enforcement'"'9 - that is, in non-criminal contexts. Chief Justice
Rehnquist dismissed this argument, opting instead to interpret the ambiguous
language from Skinner to mean that the general reasonableness standard can
apply to fourth amendment questions whenever the government can establish
that its law enforcement imperatives are "special."' 94 Briefly describing the
well-known carnage caused by intoxicated motorists, and then reciting the
opinion that roadblocks constitute only a minimal intrusion on privacy, the
Chief Justice conducted the usual balancing and then declared Michigan's pro-
gram "reasonable." 95 He justified reversing the Michigan appellate court be-
cause, in striking down the roadblocks, it had not only misconstrued
governing Supreme Court cases, but it had also disturbed the judgment of the
"politically accountable officials" who had originally established the pro-
gram.9 This appeal to democratic principles and community approval is either
an unintended irony or a gross distortion. In fact, the officials who created
the roadblock program were politically unaccountable police officers, while the
court that struck it down was composed of elected judges.9 7 Flying the flag of

90. Id. at 1414.
91. 110 S. Ct. 2481 (1990).
92. Id. at 2484.
93. Id. at 2485 (quoting Skinner v. Railway Labor Executives' Ass'n, 109 S. Ct. at 1414).
94. Michigan Dep't of State Police v. Sitz, 110 S. Ct. at 2485.
95. Id. at 2485, 2488.
96. Id. at 2487.
97. MicH. CONST. art. VI, §§ 8-9. Another irony is that the Michigan court could easily have

avoided Supreme Court reversal. The trial court decided that the roadblocks were unlawful under
both the state and federal constitutions. "On appeal, the Michigan Court of Appeals affirmed the
holding that the program violated the Fourth Amendment and, for that reason, did not consider
whether the program violated the Michigan Constitution." Michigan Dep't of State Police v. Sitz,
110 S. Ct. at 2484 (citing Michigan Dep't of State Police v. Sitz, 170 Mich. App. 433, 445, 429
N.W.2d 180, 185 (1988)). Had the Michigan Court of Appeals followed the logical procedure of
applying its own state constitution first, it would have decided that Michigan law, including prop-
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judicial restraint in the cause of political responsibility, the Court deposes
elected officials and appoints police departments as guardians of the citizens'
constitutional right to be free from unreasonable police searches.

It thus appears that governmental searches will be evaluated for general rea-
sonableness, even in the context of criminal law enforcement, whenever the
Court decides that dispensing with a warrant-or-exception analysis is reasona-
ble in light of the government's "special need." The Court's two-step analysis
uses reasonableness to determine whether it should use reasonableness. In both
steps, the determination hinges on the magnitude of the government's need: an
important governmental need makes it reasonable to dispense with the war-
rant-or-exception analysis and rely instead on a process of weighing the indi-
vidual claim against the importance of the governmental need. This analysis in
effect collapses the Court's fourth amendment jurisprudence into an elusive
process that might be called a "four-step squint test": stand back, squint at
the problem, intone the word "reasonable," and pronounce an outcome.
Surely, there is a better alternative.

I1. COMMUNITARIAN SEARCH AND SEIZURE

A. Communitarianism

1. Varieties of Communitarian Thought

Within the last two or three decades, historians, political theorists and legal
scholars have rediscovered or are rebuilding an alternative to liberal-individual-
ism, a counter-theory, which they argue offers a less cynical and corrosive vi-
sion of human nature and politics, as well as a more satisfactory account of
constitutional history and law.92 This theory is called, variously, "republican-
ism," "neo-republicanism," "civic republicanism," or "communitarianism."
To avoid confusion with the party of defense spending, deregulation, and re-
strictive abortion laws, I will usually employ the latter term.

As does liberal-individualism, communitarianism encompasses a variety of
strains and sub-groups. One, historical and descriptive in its orientation, fo-
cuses on the classical communitarian theorists and their early American Anti-
Federalist successors. These communitarians describe a political society based
on "virtue," defined as public-spiritedness, political altruism, and the subordi-
nation of personal ambition and interest to the greater good.9 Another strain,

erly applied Michigan constitutional law, 'did not deny Michigan citizens liberty without due proc-
ess; no federal question would have arisen. See infra note 139 (discussing further relationship

between state law and federal constitution). Apparently the Michigan courts did not learn from
Michigan v. Long, 463 U.S. 1032 (1983), where the Court held that a state court decision plainly

stating that it was based on independent and adequate state grounds would raise no federal ques-
tion.

98. See supra note 5 (basic list of communitarian and republican literature).
99. See generally B. BAn.YN, supra note 5; J. PococK, supra note 5; G. WOOD, supra note 5;

Sunstein, Interest Groups in American Public Law, 38 STAN. L. REv. 29 (1985) [hereinafter Inter-
est Groups].
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more theoretical than historical, puts political participation at the heart of the
theory. '

° A related but distinct sub-group emphasizes the values associated
with law-making based on rational discourse and deliberation,"" while still an-
other centers on fostering a pervasive sense of cultural identity and shared
context."02 Localism and smallness are important to many theories. 03 Leading
legal communitarians reject the classic republican ideal of a homogeneous citi-
zenry, emphasizing instead the inclusive dialogic articulation of community
norms - so-called "rainbow republicanism."' 4 In a recent and perceptive
contribution to legal communitarianism, Frank Michelman lists four character-
istic traits of communitarian politics - its focus on the common good, its
emphasis on deliberation, its role as a constitutive force in human develop-
ment, and its rejection of natural rights - but then argues that they are not
necessarily linked to each other. 05 The following sketch identifies the most im-
portant components of communitarianism, and presents the theory not as a
random collection of beliefs but as an internally consistent expression of a
unified deep structure.106

2. The Individual and Associations

The starting point of communitarian theory might be a conception of hu-
man nature grounded in Aristotle, who says in the Politics that humans are by
nature not self-contained units, but polis-dwelling animals,1'1 and that the po-
litical community is logically prior to the individual.1°8 By this he means that
defining the community as a collection of individuals or interest groups is to
define not a community at all, but a group of isolated, atomized and alien-
ated pre-humans who happen to be living in proximity to one another. In the
communitarian view, groups and other people are not impediments to an indi-
vidual's fulfillment, but the condition of it. A community is not a necessary

100. See generally H. ARENDT, ON REVOLUTION, supra note 5; Pitken & Shumer, On Participa-
tion, I DEMocRAcY 43 (1982).

101. See generally Michelman, Traces, supra note 5.
102. See generally A. MAcINTYRE, supra note S.
103. See, e.g., Frug, The City as a Legal Concept, 93 HARV. L. REv. 1057, 1074-80 (1980)

(describing changing status of cities in liberal theory); A. MACINTYRE, supra note 5, at 227-37
(noting importance to some theories of justice of existence of small community with shared under-
standing of what is good).

104. Michelman, Law's Republic, 97 YAIE L.J. 1493, 1508 (1988) [hereinafter Law's Republic];
Sunstein, Republican Revival, supra note 30, at 1580-81 (republicanism as basis for countering
classifications based on sex, gender, and income level). The term "rainbow republicanism" is from
Sullivan, supra note 18, an article generally critical of the communitarian project.

105. Michelman, Conceptions of Democracy in American Constitutional Argument: Voting
Rights, 41 FLA. L. REv. 443, 444-52 (1989) [hereinafter Voting Rights].

106. This harmony, I must warn, comes at the expense of nuance. Like any sketch of a venera-
ble and sophisticated political theory appearing in a discussion of substantive applications, my
sketch attempts to be useful and accurate rather than perfectly complete. See supra note !1 (simi-
lar apology to liberal-individualists).

107. ARISTOTLE, supra note 30, at 1988.
108. Id.
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evil or an instrumental accommodation; it is authorizing and constitutive. It
authors and constitutes people, provides them with identities and roles, deter-
mines the very categories into which their sense impressions are organized; it
situates them' °9 and binds them together in a web of support and obligation,
and in so doing ,makes it possible for them to be human animals. II0 People,
then, are not acontextual self-interest maximizers. They are incomplete organ-
isms who "are meant for [political] association,""' and thus, in forming asso-
ciations, create the potential to become fully human creatures. 112 A human,
Marx notes, "is an animal which can develop into an individual only in soci-
ety.''

113

3. Politics

The political community, the highest form of association," 4 is therefore not
a market-like arena into which individuals or interest groups will sometimes
venture in order to further their pre-existing private interests. Rather, politics
is the process of community self-formation, the shared search for a common
good life."' Because the public life of the polis is fundamentally constitutive,
participation in it through reasoned deliberation is not a duty or burden. It is,
rather, the privilege and the birthright of all citizens, the activity in and
through which they become human." 6 Politics does not constrain freedom; it
facilitates freedom by providing the arena in which a person might carry on
the activities that make self-rule possible. 1 7

4. Rights

Communitarianism (in contrast to liberal-individualism) de-emphasizes the
role of individual rights - those private areas of autonomy beyond the politi-

109. A. MACINTYRE, supra note 5, at 146-64; see also M. SANDEL, supra note 5, at 179-83

(communitarians insist that self is "situated" and roles are "partly constitutive").
110. Cover, Foreward: Nomos and Narrative, 97 HARv. L. REV. 4, 5 (1983) (development of

"respotnses to personal other ness" begins at birth and defines normative world).
Ill. ARISTOTLE, supra note 30, at 1988.
112. Id. at 1987.
113. K. MARX, SELECTED WRITINGs 346 (McClelland ed. 1977).
114. ARISTOTLE, supra note 30, at 1990-91.
115. Id. at 1986.
116. See generally id. at 1986-91; H. ARENDT, ON REVOLUTION, supra note 5; Brest, Further

Beyond the Republican Revival: Toward Radical Republicanism, 97 YALE L.J. 1623 (1988) [herein-

after Further Beyond]; Dietz, Context is All: Feminism and Theories of Citizenship, 116 DAEDA-

LUS No. 41 (1987); D.W. KEIM, Participation in Contemporary Democratic Theories, in NoMos

XVI: PARTICIPATION IN POLITICS (J. Pennock & J. Chapman eds. 1975); Pitkin, Justice: On

Relating Private and Public, 9 PoL. THEORY 327 (1981); Pitkin & Shumer, supra note 98; Rapac-

zynski, From Sovereignty to Process: The Jurisprudence of Federalism After Garcia, 1985 Sup.

CT. REv. 341; Sunstein, Republican Revival, supra note 30.

117. H. ARENDT, What is Freedom?, in BETWEEN PAST AND FuruRE: EIGHT EXERCISES IN Po-

LITIcAL THOUGHT 148-49 (1980) [hereinafter What is Freedom); McWilliams, supra note 22, at 83-
84.
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cal process into which the state may not go."' By conceiving of freedom not
as liberals do ("the inner space into which men may escape from external
coercion"), 19 but rather as the opportunity to engage in creative public action,
communitarianism expands the scope and the role of public deliberation, and,
by necessity, reduces in importance and number those situations in which indi-
viduals might assert private immunity from the political will of their fellows.

Because rights are such an essential part of Americans' self-definition, no real-
istic American political theory can ignore them. 20 Thus, contemporary legal
communitarian thinkers accommodate the particular content of American polit-
ical life by conceding to rights an important - albeit supporting - role.
Communitarian rights are not pre-political natural human possessions, as they
are in liberal-individualist theory; rather, as politically-generated, traditional,
generally acknowledged fundamental decisions, they merely form the back-
ground against which the day-to-day deliberative process takes place, or per-
haps the safety net beneath it.21

5. Constitutional Law

Historians have demonstrated that liberal-individualism was not the only or
even the principal political theory driving the Founders, and that in fact the
original American constitutionalists were not the Philadelphia Founders, but
the framers of participatory state charters and constitutions. 22 The principal
goal of state constitutions and an important goal of the national one, ex-
pressed in the concepts of federalism and separation of powers, was to erect a

structure that would encourage citizens to participate in a deliberative process

leading to the decisions that affected their lives and shaped their values. 23 The

118. Michelman, Voting Rights, supra note 105, at 446.
119. H. ARENDT, What is Freedom, supra note 117, at 146.

120. Baker, Republican Liberalism: Liberal Rights and Republican Politics, 41 FIA. L. REv.
491, 514 (1989) (arguing that communitarian participatory deliberation and constitutive politics

must take place within context of individual rights immune from political process); Gutmann,

Communitarian Critics of Liberalism, 14 PHM. & PuB. AFF. 308, 310 (1985) (suggesting necessity

of rights); Waldron, supra note 16, at 629 (necessity of rights as safeguard to protect against
failure of communal bonds).

121. Michelman, Law's Republic, supra note 104, at 1505; Sunstein, Republican Revival, supra

note 30, at 1548-51. Contra J. RAwLs, supra note 10, at 396 (concept of rights prior to good in
"justice as fairness" model).

122. See generally W. ADAMS, supra note 5; B. BAILYN, supra note 5; F. McDoNALD, Novus

ORDO SECOLORtUM: THE INTELLCTUAL ORIuNS OF THE CoNSTrtToN ch. 6 (1985); G. WOOD, supra

note 5. Scholars disagree about the Framers' political theory and the extent to which it was either

"liberal" or "republican." See Shalhope, Republicanism and Early American Historiography, 39

WM. & MARY Q. 334 passim (1982) (summarizing critiques of G. Wood); Sherry, The Intellectual

Origins of the Constitution: A Lawyers' Guide to Contemporary Historical Scholarship, 5 CONST.

COMMENTARY 323, 325-28 (1988) (discussing conflict between contemporary historians regarding
which philosophies were most influential in time of Framers).

123. See Lutz, Political Participation in Eighteenth-Century America, 53 ALB. L. REv. 327, 332

(1989) [hereinafter Political Participation) ("notion of popular sovereignty" was "robust" in eight-

eenth century and political participation was widely practiced); McWilliams, supra note 22, at 91
(Federalists sought to discourage participation, but Anti-Federalist participatory influence survived

in Constitution; Federalists "did not have it all their own way").
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principal purpose of checks and balances was to ensure that no measure be-
came law until it had been fully deliberated. This deliberation was not mere
interest-bargaining in pursuit of selfish goals and naked preferences, but rather
a rational search for common ground guided by "virtue" - a desire to find
and promote the common good.

Accordingly, the role of judicial review in this scheme is not to protect cer-
tain areas of personal autonomy from repressive or abusive majoritarian or
governmental tyranny. Depending on the theorist, the function of judicial re-
view is, variously, to ratify fundamental but informally-adopted "structural
amendments" that the people have made to the Constitution;124 to articulate
the citizens' ideal by reminding them of fundamental principles on which they
already agree; 2

1 to enforce procedural regularity,'2 6 or adherence to delibera-

tive methods'27 within the legislative branch; to serve as the last remaining in-
stitution within which rational deliberation guides policy formation; 28 or to

protect those whose insularity bars them from effective political participa-
tion. 129

B. Communitarian Search and Seizure

1. General Approach: Law First, Rights Second

For purposes of search and seizure law, communitarianism has three impor-
tant features. First, it conceives of public policy as the result of a deliberative,
inclusive process seeking to discover a common vision of the good, and not as
the outcome of an adversarial bargaining transaction. Second, it conceives of
the state as an enabling and constitutive body, and not as a limiting or threat-
ening one. Third, it consequently de-emphasizes pre-political individual rights
and judicial review as their guardian, substituting instead a conception of
rights as fallback provisions, grounded in tradition and consensus, invoked by
courts only when public policy decisions deviate from fundamental constitutive
principles.

While federal fourth amendment doctrine is national, rights-oriented and
juriscentric, communitarian search and seizure law must be local and legiscen-
tric. It should maximize the role of public deliberation, preferably at the level
of the smallest possible political unit. It should proceed from the assumption
that law enforcement is a facet of community self-rule, affecting the relation-
ship between all citizens and their own agents. It should conceive of search
and seizure law as a question of political authorization, insisting that searches

124. Ackerman, The Storrs Lectures: Discovering the Constitution, 93 YALE L.J. 1013, 1044-72
(1984).

125. B. BAnYN, supra note 5, at 196.
126. Linde, Due Process of Lawmaking, 55 NEB. L. REv. 197, 235-51 (1976).
127. Sunstein, Naked Preferences, supra note 5, at 1731-32.
128. Michelman, Traces, supra note 5, at 60-77; Michelman, Law's Republic, supra note 104, at

1524-37.
129. J. ELY, DEMocRAcY AND DISTRUST, A THEORY OF JUDIciAL REVEw ch. 4 (1980).
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are presumed unlawful unless specifically authorized by legislation; individual
rights should enter the adjudication only if necessary to evaluate the constitu-
tionality of the legislation, not of particular governmental acts. And in deter-

mining the scope of rights, the court should focus on articulable, widely
shared political and social traditions.

2. Law First

In a communitarian regime, search and seizure would be a branch of ad-

ministrative law, 30 dealing with searches by police as acts by executive agents
not unlike tax collectors, school teachers or health inspectors. These agents
operate under express legislative authority, and their actions are evaluated first

according to whether they are within that authority, and only then according
to whether that authority meets some constitutional standard. Neither the
courts nor the citizens would assume that police officers, alone among execu-
tive agents, operate under an open-ended commission to do whatever they
want short of violating the constitution. Rather, the governing assumption
would be that people authorize and define police conduct after rationally de-
liberating about their own desire to be free from scrutiny, and about the kind

of community they want to be. Unlike typical modern administrative agencies,
however, police agencies or others exercising authority to search or seize, be-

cause this conduct implicates fundamental constitutional protections, would not
be permitted to operate by rules the agency itself enacted under a legislative
delegation, 3 ' since their doing so would either circumvent entirely or diminish

130. This approach, although untried, is not original. For example, the American Law Institute

has formulated model legislation defining permissible search and seizure practices. American Law

Institute, A Model Code of Pre-Arraignment Procedure, art. 210-290 (1975). Many commentators
have argued that police practices in general should be circumscribed by rules. E.g., K. C. DAVIs,

POLICE DISCRETnoN 98-171 (1975) (focusing on need to constrain discretionary arrest and suggesting
that police departments promulgate administrative rules); Walker, Controlling the Cops: A Legisla-

tive Approach to Police Rulemaking, 63 U. DET. L. Rv. 361, 363 (1986) ("[s]tate legislatures or
local city councils should enact legislation or city ordinances requiring law enforcement agencies to
undertake systematic rulemaking"); Williams, Police Rulemaking Revisited: Some New Thoughts

on an Old Problem, 47 LAW & CONTEMIP. PROBS. 123, 180-81 (1984) (police have authority to
develop rules and should use it to provide greater uniformity in decisionmaking). Several commen-
tators have singled out search and seizure as a subject that would benefit from rulemaking. See,
e.g., Dix, Fourth Amendment Federalism: The Potential Requirement of State Law Authorization
for Law Enforcement Activity, 14 Am. J. CaIM. L. 1, 19-25 (1986-87) (suggesting that fourth
amendment may require affirmative state law authorization for state law enforcement activities);
Platt, A Legislative Statement of Warrantless Search Law: Poaching in Sacred Judicial Preserves?,

52 OR. L. Rav. 139, 152-54 (1973) (advocating legislative statements of procedure for warrantless
searches).

131. Under federal law and the law of most states, the legislature can delegate rulemaking dis-

cretion to administrative agencies, providing them with only vague and general standards. This
doctrine replaces an earlier one, the "nondelegation doctrine," under which such delegations of
legislative power to executive agencies were deemed unconstitutional violations of the separation of
powers. Industrial Union Dep't, AFL-CIO v. American Petroleum Institute, 448 U.S. 607 (1980).
But see id. at 671 (Rehnquist, J., concurring) (suggesting revitalization of nondelegation doctrine).
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significantly the public deliberation which communitarian reform is designed to
create.1

3 2

This popular deliberation, involving general, prospective law-making in the
context of defining the government's relation to all its constituent citizens,
would avoid not only the ad hoc quality of judge-made search law, but would
also present the issue outside of the immediate context of a criminal prosecu-
tion, a context which necessarily frames it in terms of an individual right
against the state. Communitarian search and seizure law, forged in deliberative
bodies by politically accountable representatives, would be more likely to per-
ceive the problem as one of self-rule and self-definition involving the citizenry
at large and their agents deciding the extent of their own physical privacy in a
number of everyday situations, incidentally including law enforcement.13

3. Rights Second

The judiciary in this scheme might have one of two roles. First, it might
remind the people themselves of their legislative obligations and prerogatives.
This role is necessary not because the logic of search and seizure lawmaking is
strained or bizarre, but because it is unfamiliar. Thus, a court presented with
evidence obtained by an unauthorized police search might suppress it, TM and
promise to continue suppressing such evidence in future cases, even if the
searches do not violate any constitutional rights. The rationale is the same the
court would use to prevent a rogue school board from levying taxes without
benefit of legislation, or to prevent a children's services worker from adminis-
tering unannounced and unregulated parental competence questionnaires. The
principle, obvious in other contexts, is that unauthorized governmental action
is unlawful regardless of whether or not it would have been constitutional if
authorized.

132. See H. GOLDSTEIN, PouciNr A FRE SocEmTY 125 (1977) (advocating legislatively made
rules); Dix, supra note 128, at 25-29 (discussing necessity of legislation and inadequacy of admin-

istrative rules); Platt, supra note 128, at 152-54 (advocating legislation to govern search and sei-
zure).

133. Other benefits to be derived from legislative treatment of search and seizure include:

(1) The legislative process gives society the opportunity to simplify and modernize the

law. (2) It enables the development of the law to be planned, with a design accepta-
ble to contemporary society. (3) If well done, the resulting legislative statement pro-
vides a compact, complete, and accessible formulation of the law. (4) It can be

subjected to continuous review and revision; its anomalies need not await the hap-
hazard opportunities of judicial correction. (5) Through the legislative process the
whole community may become involved in the determination of legal development.

Platt, supra note 130, at 154.
134. See, e.g., State v. Bridewell ,306 Or. 231, 239, 759 P.2d 1054, 1059 (1988) (suppressing

evidence obtained during unauthorized "community caretaking" intrusion); Nelson v. Lane County,
304 Or. 97, 106, 743 P.2d 692, 697 (1987) (suppressing evidence obtained at unauthorized sobriety
roadblock); see also infra notes 179-94 and accompanying text (discussing statutorily authorized
warrantless searches); cf. State v. Pidcock, 306 Or. 335, 339, 759 P.2d 1092, 1094-95 (1988) (ad-
mitting evidence obtained during statutorily authorized search of abandoned briefcase for evidence
of ownership).
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Second, once politically accountable bodies learn to prescribe appropriate in-
vestigative practices, the court could resume its institutional role of reviewing
this legislation, and not particular police encounters with criminals, for con-
formity to constitutional requirements. In the case of search and seizure law in
jurisdictions whose constitutions contain a "warrant on probable cause" re-
quirement and a "reasonableness" requirement, 1'" and assuming that these two
requirements are disjunctive,' 36 the court would decide whether legislative defi-
nitions of "probable cause" meet constitutional minima, and whether the leg-
islatively-authorized searches are "unreasonable."' 13 7

The court would derive these evaluations not from its own balancing tests,
but from existing evidence of what the community traditionally and consensu-
ally regards as reasonable - evidence such as common law doctrine or well-
established statutes, as well as historical or other data not typically found in
law libraries or appellate court opinions. For example, in deciding whether of-
ficial searches of garbage are reasonable, the court might examine (and coun-
sel discuss) questions of property law (who owns garbage?; at what point does
ownership pass from the discarder to the collector?), substantive criminal law
(is taking discarded material a crime?; was it a crime at common law?), and
tort law (if the searched garbage had caused injury to a bystander, would the
discarder be liable?). In evaluating the legality of drug testing by random uri-
nalysis, relevant information would include anthropological and sociological
data about shared cultural attitudes toward the privacy of bodily fluid elimina-
tion. Only when these sources did not provide an adequate basis for decision
- for instance when they were absolutely silent or hopelessly ambiguous'38 -

135. Every state has a constitutional guarantee against governmental invasions of physical pri-
vacy. In all but six, these provisions, like the original ones and the fourth amendment, have a
reasonableness clause and a warrant clause. Three states have provisions with only a warrant

clause. N.C. CONST. art. I, § 20; MD. CONST. art. 26; VA. CONST. art. I, § 10. The Vermont
Constitution has no "reasonableness" clause; it prohibits all warrantless searches. VT. CONST. ch.
I, art. 11. Two states (Arizona and Washington) have "modern" guarantees reading: "[n]o person
shall be disturbed in his private affairs, or his home invaded, without authority of law." ARIZ.
CONST. art. II, § 8; WASH. CONST. art. I, § 7.

136. On the relationship between the two requirements, see J. LANDYNSKI, SEARCH AND SEIZURE
AND THE SUPREME COURT: A STUDY IN CONSTITUTIONAL INTERPRETATION 41-43 (1966) (describing
circumstances surrounding development of language of fourth amendment); Wasserstrom, The

Fourth Amendment's Two Clauses, 26 Am. CRIM. L. REV. 1389 passim (1989) (describing compet-
ing independent and dependent interpretations of clauses of fourth amendment); Stewart, The
Road to Mapp v. Ohio and Beyond: The Origins, Development and Future of the Exclusionary
Rule in Search-and-Seizure Cases, 83 COLUM. L. REv. 1365, 1371-72 (1983).

137. Unlike Professor Sunstein, I am not arguing that in a communitarian regime the role of
the court includes general judicial review for rationality or "virtue." Sunstein, Interest Groups,
supra note 99, at 1731-32. Quite to the contrary, I believe that communitarian judicial review, to
the extent that it is not a contradiction in terms, must be as a general matter more deferential to
the judgments made by deliberative, politically- accountable bodies. Constitutional search and sei-
zure provisions with "reasonableness" clauses, however, present a special case: the constitutional
text itself mandates legislative rationality.

138. Many contemporary thinkers argue that all language is hopelessly ambiguous and that
"meaning" is radically indeterminate. See generally S. FISH, Is THERE A TEXT IN Tins CLASS?
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the court could use its own judgment regarding reasonable social norms.

4. The State Constitution: Vehicle for Communitarian Search and Seizure
Law

The judicial role in the creation of search and seizure doctrine, then, is to

prod the legislature into policy-making, and then to review that policy for
constitutionality. The basis of review is, whenever possible, widely shared and
accepted traditional community norms. It cannot be overemphasized that the

courts performing these tasks should be construing state constitutional search
and seizure provisions, dealing with the fourth amendment only if they deter-
mine that state protections fall below the federal minimum. 13 9 Regardless of its
substance, federal judicial review as currently practiced is the wrong proce-
dural vehicle for any kind of communitarian revival.?4 First, it operates at the

THE AuTHoRiTY OF INTERPRETIVE ComuNrrms (1980); H. G. GADAmER, TRUTH AND METHOD

(1975); J. HABERMAS, THE THEORY OF COMMUNICATIVE ACTION (T. McCarthy trans. 1984); Kel-

man, Trashing, 36 STAN. L. REv. 293 (1984); Fish, Working on the Chain Gang: Interpretation in
Law and Literature, 60 TEx. L. Rv. 551 (1982). Legal scholars attempting to demonstrate the
contingency of all utterance offer, by way of example, inventive deconstructions of the apparently
unambiguous statement in Article I, section 1 of the United States Constitution, which states that
the president must "have attained to the age of thirty-five years." D'Amato, Aspects of Decon-
struction: The "Easy Case" of the Underaged President, 84 Nw. U. L. REV. 250, 251-52 (1989)
(listing legal scholars' different interpretations of age requirement); Peller, The Metaphysics of
American Law, 73 CALIF. L. REV. 1151, 1174 (1985) (age requirement may signify "certain level
of maturity" rather than certain number of years); Easterbrook, Statutes' Domain, 50 U. Cm. L.
REV. 533, 536 (1983) (thirty-five may mean the "number of revolutions of the world around the
sun" or "minimum number of years after puberty"). Impressive arguments in defense of mean-
ingful communication also exist. See, e.g., Dworkin, Law as Interpretation, in THE Pouncs OF
INTERPRETATION 249, 265 (W. Mitchell ed. 1983) (conceptions of integrity and coherence of law as
institution act as constraint on judicial interpretation); Schauer, Easy Cases, 58 S. CAL. L. REv.
399, 426-33 (1985) (articulated rules establish boundaries for permissible arguments). I believe
commuritarians can have it both ways. Even if the deconstructionists are correct, the premise of
communitarianism is that through decentralization and inclusiveness we can create interpretative
communities with broadly based shared understandings.

139. Purely as a matter of logic, a court should dispose of all state claims, constitutional and
non-constitutional, before confronting a claim under the fourth amendment. If the rights claimant
prevails under state law, no federal constitutional issue arises. Until a court decides that the
state's law, including its constitutional law properly applied, deprives a claimant of life, liberty or
property, the state has not violated the fourteenth amendment's prohibition. This is the familiar
argument underlying the new judicial federalism. The classic formulations occur in Linde, Without
"Due Process": Unconstitutional Law in Oregon, 49 OR. L. REv. 125, 182 (1970) ("[a) holding
that a state constitutional provision protects the asserted claim in fact destroys the premise for a
holding that the state is denying what the federal Constitution would assure"); Linde, First Things
First: Rediscovering the States' Bills of Rights, 9 U. BALT. L. REV. 379, 383-84 (1980) (state court
should always consider state constitutions before federal constitution); State v. Kennedy, 295 Or.
260, 267, 666 P.2d 1316, 1320 (1983) (Linde, J.).

140. Commentators have already noted the extent to which current communitarian theory over-
emphasizes courts and judicial review. Brest, Further Beyond, supra note 116, at 1625; Brest,

Constitutional Citizenship, 34 CLEV. ST. L. REV. 175, 180 (1985-86); Sandalow, supra note 11, at
544 n.56 (communitarian scholars, like liberals, have "an agenda that includes finding justifica-
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national level, the very scale of which exacerbates the difficulty of finding
shared values. The critics of communitarianism are surely correct when they
insist that the modern nation-state is too large a unit in which to discover or
nurture a sense of common norms. Second, judicial review at the federal level
is not only non-participatory, it is anti-participatory, allowing unelected offi-
cials to countermand, in the name of pre-political rights, the actions of the
majority's agents.' 4 ' Third, federal judicial review as currently practiced is
thoroughly dedicated to various balancing tests setting individual rights against
governmental interests - a method of defining constitutional problems that
precludes communitarian treatment, because it assumes an adversarial relation-
ship between individuals exercising their rights and the state exercising con-
straints. 42 State constitutional law, on the other hand, is more local 43 and less
committed to a particular judicial methodology.

That state constitutional law is well suited to the expression of communitar-
ian principles is due also to certain historical and structural factors. Existing
state constitutions, including state guarantees against unreasonable searches and
seizures, trace their ancestry to the earliest state charters.'"4 Those documents,
predating the federal constitution, were framed during a period of intense re-
publican sentiment, 4 and gave voice to that sentiment by encouraging citizen
participation,146 creating powerful legislative branches and institutionalizing a

tions for enhancing judicial power"). Michelman's later work tempers his original theory that the

Court serves as the microcosm within which the traces of public deliberation survive, but his focus

remains on judicial review. Michelman, Traces, supra note 5, at 55-77 (describing Court as micro-

cosm); Michelman, Law's Republic, supra note 104, at 1537 (describing court as vehicle for en-

couraging inclusion and participation, but concluding judges are better situated to exercise virtue

than voters; "[a]ctual democracy is not all there is to political freedom"). Sunstein's communitari-

anism undergoes a similar metamorphosis. His early articles, while seeming to focus on legislation,

actually privilege the Court by suggesting that it expand its scope of judicial review to require

rational lawmaking. Sunstein, Naked Preferences, supra note 5, at 1693; Sunstein, Interest Groups,

supra note 99, at 69-72, 85-87. His later work suggests achieving the same results through. struc-

tural changes in political institutions. Sunstein, Republican Revival, supra note 30, at 1576-90.
141. But see Ackerman, supra note 124, at 1070-72 (suggesting Court ratifies "structural consti-

tutional amendments" already endorsed by public consensus).
142. See supra notes 25-29 and accompanying text (discussing role of judiciary in liberal-individ-

ualist society).
143. For example, a state court can tailor its "open fields" doctrine according to that state's

topography:

Some areas of this state contain large unmarked tracts of land in which it is difficult
to tell where one piece of property ends and another begins. The public may be in

the habit of using these areas to hike, fish, hunt or camp. However lonely a person

usually may be in such places, he or she has no true privacy in them.

State v. Dixon, 307 Or. 195, 211, 766 P.2d 1015, 1023 (1988).

144. See generally B. ScarwAtTz, THE Bsu. OF ROHTs: A DOCUMENTARY HISTORY (1971); Ste-
wart, supra note 136.

145. See generally W. AD ms, supra note 5; G. WooD, supra note 5.
146. See generally Lutz, Political Participation, supra note 123.
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number of devices designed to ensure public deliberation. 47 Although this
"first wave" of explicitly communitarian state constitutions ultimately gave
way to reformed charters reflecting a less participatory, more federalist theory
of government,'14  not all communitarian influences were purged. Even today,
state constitutions reflect their heritage by seeking "generally to require a
more open and deliberative state legislative process, one that addresses the
merits of legislative proposals in an orderly and rational manner.' 1 49 Thus, for
example, many state charters contain "single subject" provisions to prevent
legislative logrolling, and rules that prohibit legislators from proposing amend-
ments that alter a bill's published subject.5 0 In interpreting state constitutions
as communitarian documents, then, courts would be faithful to the charters'
heritage.

Further, and more importantly, the character of contemporary state consti-
tutions makes them appropriate vehicles for communitarian reform. Except on
those few occasions when their representatives vote on actual amendments or
on controversial Supreme Court nominees, popular participation in federal
constitutional law is symbolic at best. For the most part, it is limited to peri-
odic anniversary celebrations, usually highly commercial in tone ("bicentennial
moments"), or to assertions of a fictive genealogical link with the original
Framers and Ratifiers. The actual document is a national icon, preserved un-
der glass in Washington, D.C. like some fragment of the True Cross. State
constitutions, by contrast, have remained relatively demystified and accessible.
Between 1776 and 1985, "the states produced about 150 state constitutions"''
at over 232 state constitutional conventions, thirty-six since World War 11
alone." 2 The enactment of amendments has reached epidemic proportions;
nearly 5,200 have been adopted, for an average of over one hundred per state,
many through such popular methods as initiative and referendum.", In one
biennium, 1984-85, voters in fourty-five states deliberated on 238 constitutional
amendments. California voters have amended their constitution more than 450
times. 14 Further, state court judges who decide state constitutional cases are

147. See generally D. LuTz, POPULAR CONSENT AND POPULAR CONTROL: Wi POLITICAL THE-

ORY IN THE EARLY STATE CONSTITUTIONS (1980); J. POCOCK, supra note 5; G. WOOD, supra note
5. The Pennsylvania Constitution, for example, had a provision requiring all bills which passed in
the legislature to be printed and displayed to the people for a year before taking effect. Williams,
The State Constitutions of the Founding Decade: Pennsylvania's Radical 1776 Constitution and its
Influences on American Constitutionalism, 62 TEmp. L.Q. 541, 557 (1989).

148. 0. WOOD, supra note 5, at 430-63, 519-62.
149. Williams, State Constitutional Limits on Legislative Procedures, 17 PUBLIus 91, 92 (1987).
150. Id.
151. Friedman, State Constitutions in Historical Perspective, 496 ANNALs 33, 35 (1988). Tarr

and Porter, in 1987, identify 146 constitutions. Tarr & Porter, Introduction: State Constitutional-
ism and State Constitutional Law, 17 PUIBUS 1, 5 (1987).

152. Kincaid, State Constitutions in the Federal System, 496 ANNALS 12, 14-15 (1988).
153. May, Constitutional Amendment and Revision Revisited, 17 PUBIIUs 153, 155-62 (1987).
154. Kincaid, supra note 152, at 14. The phenomenon has been termed "arnendomania." Note,

California's Constitutional Amendomania, I STAN. L. REv. 279, 279 (1949). This responsiveness to
popular will is to some observers not republican but anti-republican. Linde, Initiative Lawmaking,
supra note 30, at 164-65.
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usually elected officials, so that even the constitutional glosses made by case
law are exposed to an indirect but real popular influence.

Thus, because of their heritage and their present nature, state constitutions
are simultaneously constitutional and accessible to citizens. They are constitu-
tional in that they erect, authorize and limit a government - they constitute a
polity. They are accessible to citizens in that they can be easily rewritten or
altered. State constitutions are, as A. E. Dick Howard notes:

fit placefs] for the people of a state to record their moral values,
their definition of justice, their hopes for the common good ...
George Mason understood that when .. . he wrote that "no free
government, nor the blessings of liberty, can be preserved to any
people" but by a "frequent recurrence to fundamental princi-
ples.' l

This rhetoric is not merely aspirational. Studies indicate that ordinary citizens
participating in constitutional politics sense that the project is exceptional, and
respond with conduct that rises above partisan or interest-driven politics.'516

It is clear, then, that state constitutional search and seizure law provides an
auspicious and legitimate opportunity for introducing communitarian precepts.
One state court, at least, is taking advantage of that opportunity.

IV. BEYOND THEORY: OREGON SEARCH AND SEIzuRE LAW

Recent legal scholarship has demonstrated that communitarian principles can
help explain otherwise inconsistent United States Supreme Court doctrine in
such areas as substantive due process,' takings,3 s public education,' 9 and
voting rights.Iw Nevertheless, proposals to substitute communitarian legal pre-
cepts for traditional liberal-individual precepts have provoked scorn and criti-
cism. Such proposals 16' are labelled romantic, anachronistic and tyrannical:
romantic because they are based on an idealized view of human nature;' 62

155. Howard, The Renaissance of State Constitutional Law, 1 EMERGiNG IsSurs IN ST. CONST.
L. 1, 14 (1988) (quoting Mason's language appearing currently in VA. CoNsT. art. 1, § 15). See

also Kincaid, supra note 152, at 21 ("[tihe state constitutional tradition is more democratic than
its federal counterpart and more willing to assume that citizens are sufficiently competent and

responsible to govern themselves").

156. May, supra note 153, at 169 (citing E. CORNWELL & J. GOODMAN, STATE CONSTITUTIONAL
CoNVmiTioNs: THE POLITICS OF Tm REVISION PRocEss IN SEVEN STATES 38, 74-76 (1975)).

157. Sunstein, Naked Preferences, supra note 5, at 1717.
158. Horowitz, Republicanism and Liberalism in American Constitutional Thought, 29 WM. &

MARY L. REv. 57, 68 (1987); Note, The Origins and Original Significance of the Just Compensa-

tion Clause of the Fifth Amendment, 94 YALE L.J. 694, 704-05 (1985).
159. See generally Schuman, The Political Community, The Individual, and Control of Public

School Curriculum, 63 OR. L. REv. 309 (1984).
160. Michelman, Voting Rights, supra note 105, passim.
161. See generally Brest, Constitutional Citizenship, supra note 140; Brest, Further Beyond, su-

pra note 116; Michelman, Law's Republic, supra note 104; Sherry, supra note 1; Sunstein, Repub-

lican Revival, supra note 30.
162. Simon, supra note 11, at 89.
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anachronistic because, although they might have been feasible in a homogene-
ous small-scale republic where consensus and meaningful participation were
possibilities, they could never function in political units of modern propor-
tions;"" and potentially tyrannical because, in ceding to the political majority
an increased authority at the expense of individual rights, they open the door
to majoritarian repression.'"

Yet, in the state of Oregon, an evolving law of search and seizure suggests
that communitarian precepts can be translated into workable and coherent
state constitutional doctrine. Oregon has developed an independent interpreta-
tion of its constitution's search and seizure provision, 1" and, although it has
not done so with any conscious intent to follow communitarian principles, that
has been the effect.

Some of these principles manifest themselves in the threshold decision about
what qualifies, for constitutional purposes, as a search. Under federal law, po-
lice conduct a search when their activity intrudes into a citizen's actual expec-
tation of privacy, but only if society is prepared to regard that expectation as
reasonable or legitimate.'" The inquiry begins with the individual and his or
her expectations; traditional prerogatives and community norms enter the cal-
culation only after the fact, through a mysteriously derived judicial determina-
tion of whether the subjectively-held expectation is acceptable. 67 Because it
occurs in the context of the individual's alleged criminal activity, this determi-
nation tends to be skewed in favor of illegitimacy and unreasonableness.

By contrast, in Oregon, a search is any activity which, "if engaged in
wholly at the discretion of the government, will significantly impair [Oregoni-
ans'] freedom from scrutiny."'" This formulation differs from federal law in
subtle but significAnt ways. Most notably, it is wholly objective. The defen-
dant's frame of mind is irrelevant, and the specific facts of a particular case
serve only as the occasion for raising the general question. In other words,
rather than testing the rights and privacy expectations of an individual crimi-

163. Falion, supra note 9, at 1723; Fitts, The Vices of Virtue: A Political Party Perspective on
Civic Virtue, 136 U. PA. L. REv. 1567, 1627 (1988); Mensch & Freeman, A Republican Agenda
for Hobbesian America?, 41 FLA. L. RE . 591, 610 (1999).

164. Baker, supra note 120, at 504; Sandalow, supra note !1, at 535; Bell & Bansal, The Re-
publican Revival and Racial Politics, 97 YALE L.J. 1609, 1611 (1988); Sullivan, Rainbow Republi-
canism, supra note 18, at 1722.

165. The Oregon constitution states:

No law shall violate the right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable search, or seizure; and no warrant shall
issue but upon probable cause, supported by oath, or affirmation, and particularly
describing the place to be searched, and the person or thing to be seized.

OR. Co NsT. art. 1, § 9.
166. Katz v. United States, 389 U.S. at 360-62 (Harlan, J., concurring); California v. Green-

wood, 486 U.S. at 39. See supra notes 59-61 and accompanying text (discussing federal reasonable
expectation of prvacy standard).

167. E.g., United States v; Jacobsen, 466 U.S. 109, 122-23 (1984)
168. State v. Campbell, 306 Or. 157, 171, 759 P.2d 1040, 1048 (1988).
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nal defendant against the court's assessment of what society would accept as
reasonable and legitimate, the Oregon court begins and ends with a declaration
of shared community norms, deduced from such existing evidence as well-set-
tled common-law doctrine, generally accepted and venerable statutes, and even
such non-traditional sources as survey research. 6 9 Such a determination can be
made in advance, wholesale or categorically, and, for a given type of situa-
tion, reduced to a rule. For example, putting beepers on cars is a search be-
cause the people do not want police to be able to track their every move;
doing so would significantly reduce their freedom from scrutiny. 70

Beyond. the definitional stage, the radical and innovative methods of the Or-
egon Court do not result in a law of criminal search and seizure that is signif-
icantly different, in theory, from federal law. Despite repeated exhortations in
dissents,' law review articles, 72 and committee hearings,' 1 the Oregon legisla-
ture has assumed responsibility for dictating standards of conduct to police
officers only in very few kinds of situations. 74 The greater share of responsi-
bility remains, by default, the court's. Like the United States Supreme Court,
the Oregon court insists that a warrantless search is per se unreasonable, un-
less it falls within one of the few narrowly construed and jealously guarded
exceptions to the warrant requirement. 17 5 Oregon criminal search and seizure
law differs from its federal counterpart not in kind but in degree: the excep-
tions are fewer and more rationally related to exigencies which preclude appli-
cation for a warrant.

The genuinely radical and communitarian turn in Oregon search and seizure
law has occurred in the area of administrative or regulatory searches. When

169. It bears re-emphasis that this evaluation for reasonableness is not a general method for

communitarian constitutional law, but only for interpretation of those clauses whose text explicitly

calls for it. See supra note 137 (advocating deference to politically accountable bodies). It is also

worth emphasizing that in beginning its analysis with an examination of existing community

norms, the Oregon court is not abandoning its authority to define the scope of constitutional

prohibitions. See infra notes 195-197 and accompanying text (court retains authority to review
legislative authorizations).

170. See State v. Campbell, 306 Or. at 171, 759 P.2d at 1048 (tiny radio transmitters for sur-
reptitiously locating objects unreasonably enhance government's ability to scrutinize affairs of peo-
ple).

171. See, e.g., State v. Brown, 301 Or. 268, 292, 295-98, 721 P.2d 1357, 1371-75 (1986) (Linde,

J., dissenting) (guidelines stating circumstances that preclude waiting for warrant should be formed
by legislature, not court); State v. Tourtillott, 289 Or. 845, 882, 618 P.2d 423, 442 (1980) (Linde,
J., dissenting) (officer's decision whether to investigate should be safeguarded by nondiscretionary
administration legislative prescriptions), cert. denied, 451 U.S. 972 (1981). The dissent in Brown
stated: "[w]e continue to see fallacious arguments that police have this or that authority because a
court has held that the conduct at issue does not violate the state or the federal constitution,
Courts do not authorize executive actions; laws do." State v. Brown, 301 Or. at 296, 721 P.2d at
1374.

172. E.g., Platt, supra note 130, at 152-54.

173. OREGON CRIMINALJ LAW REVISION COMM'N MINUTES (July 14, 1972).
174. OR. REV. STAT. §§ 131.605-131.625 (1984) (stop and frisk; codification of Terry v. Ohio,

392 U.S. 1 (1968)).
175. State v. Davis, 295 Or. 227, 237, 666 P.2d 802, 809 (1983) (quoting Katz v. United States,

389 U.S. at 357).
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conducting searches for purposes other than the investigation or prosecution of
crimes, Oregon officials are guided by a unique set of rules, all of which cen-
ter on policy-making by legislative bodies.

First, officials may avail themselves of legislatively authorized administrative
warrants, such as those suggested in Camara,7 6 if the legislature would see fit
to set up an appropriate application process with stated criteria and goals.'7

The court has suggested: "[a] warrant process might be established [by legisla-
tion] whereby law enforcement officers obtain a warrant to enter upon prem-
ises to seek missing persons or others reportedly in distress.' ' 7

Furthermore, by a similar process, legislatures or city councils can authorize
officials to conduct lawful administrative searches even without such an ad-
ministrative warrant. The first suggestion of this power surfaced in a case
challenging the constitutionality of a warrantless inventory search of an auto-
mobile, State v. Atkinson. 7 9 Police, having impounded an abandoned car, dis-
covered contraband while routinely inventorying its contents to preempt later
accusations of theft.lw0 The court held that "responsible policymakers" could
authorize such warrantless and suspicionless searches, if the government agents
operated pursuant to lawful authority, conducted the inventory according to
an authorized administrative program constrained by administrative rules and
designed to eliminate discretion, so long as the scope of the search was consis-
tent with a legitimate purpose.' 8' In this case, if a statute or ordinance author-
ized inventory searches, conducted under rules eliminating the discretion of the
officers in choosing whom to search and how, the evidence discovered during
such a search would not have been illegally obtained. Because the record did
not disclose the existence or non-existence of such authorization, the court re-
manded the case for more fact-finding.18 2

Within a few years, the court had an opportunity to expand its description
of this kind of search and to begin explaining its rationale. Nelson v. Lane
County'83 involved a constitutional challenge to a drunk driving roadblock.
The state argued that its police procedure met the Atkinson requirements.'4

First, officers were authorized by statute to enforce the law; second, a police
manual outlined procedures to eliminate officer discretion; and third, the
search was brief and unintrusive.15 Holding that the roadblock search was
part of criminal law enforcement, and therefore unconstitutional because war-

176. Camara v. Municipal Court, 387 U.S. at 538. See supra notes 68-69 and accompanying

text (discussing warrantless searches exception to warrant requirement).
177. State v. Bridewell, 306 Or. at 240 n.6, 759 P.2d at 1060 n.6 (politically accountable bodies

might provide statutory authority to establish warrant process to be followed by law enforcement

officers).
178. Id. The legislature has not passed such legislation.
179. 298 Or. 1, 688 P.2d 832 (1984).
180. Id. at 3-4, 688 P.2d at 833.
181. Id. at 8-11, 688 P.2d at 836-37.
182. Id. at 12, 688 P.2d at 838.
183. 304 Or. 97, 743 P.2d 692 (1987).
184. Id. at 103, 743 P.2d at 695.
185. Id.
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rantless, the court nonetheless went on to acknowledged once again that the
legislature could authorize warrantless administrative searches without individu-
alized suspicion.'$a The court explained:

One function of Article I, section 9, [the state constitutional search
and seizure provision], is to subordinate the power of executive of-
ficers over the people and their houses, papers, and effects to legal
controls beyond the executive branch itself. Compliance with the
warrant clause . . itself provides the necessary authorization for
searches or seizures intended to discover evidence of crime. In At-
kinson, we suggested that another method existed for administrative
searches. We held that an administrative search conducted without
individualized suspicion of wrongdoing could be valid if it were per-
mitted by . . . a law or ordinance providing sufficient indications of
the purposes and limits of executive authority, and if it were carried
out pursuant to a properly authorized administrative program, de-
signed and systematically administered to control the discretion of
non-supervisory officers. 87

In Nelson, the court commented that the legislative authority claimed by the
state, a general statute authorizing state police to enforce the law, was too
vague to authorize this type of warrantless administrative search without indi-
vidualized suspicion.8 8 According to Nelson, when constitutional rights are im-
plicated, the authorization must not be overly general. 89

Nelson added two requirements to the Atkinson analysis. First, the court
defined the nature of the required legislative authorization: it must be explicit
and specific.' 90 Second, and more interestingly, it grounded the requirement
for this legislation in the communitarian concept of political authorization by
deliberative elected bodies.1'i In Nelson, the court rejected the idea that judi-

186. Id. at 104, 743 P.2d at 696.
187. Id. (citations omitted)
188. Id. at 103, 743 P.2d at 695.

189. Id. at 102, 743 P.2d at 695. The court stated:

Much criminal and regulatory law enforcement activity takes place pursuant to au-
thority implied from a broad statutory directive. A broad directive to enforce the
criminal laws . . . together with the specification of crimes developed by lawmakers,
implies authority to undertake tasks necessary to carry out the delegated functions.

By and large, agencies of the executive branch are free to carry out their assigned
responsibilities in ways of their own choosing. Making explicit the manner in which
an agency is to accomplish its task falls to the agency head or that official's designee
to instruct or sub-delegate to subordinate officials.

However, some procedures may invade the personal freedoms protected from gov-
ernment interference by the constitution. Roadblocks are seizures of the person, pos-
sibly to be followed by a search of the person or the person's effects. For this
reason, the authority to conduct roadblocks cannot be implied.

Id.
190. Id. at 104, 743 P.2d at 696.
191. Id.
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cial oversight is the sole protector of individual citizens' rights in search situa-
tions. 192 Instead, the court supplemented the judicial warrant requirement by
ascribing to legislatures and city councils *- the politically-deliberative organs
of government - the duty to articulate rules authorizing certain state interac-
tions with citizens.191 The Nelson court told the people of Oregon that if they
wanted to subject themselves and their fellow citizens to random invasions of
privacy, if they thought such invasions might be a reasonable price to pay in
order to control drunk driving or drug abuse, then the people themselves
would have to articulate that policy choice, and not leave it to the discretion
of minimally-accountable law enforcement professionals. Absent such specific
authority or a judicial warrant, government action threatening to diminish pro-
tections is presumptively illegitimate. The legislative articulation of authority
must be explicit, because according to Nelson, at least in the area of legisla-
tive delegation of rights-threatening authority to the police, a version of the
nondelegation doctrine survives: "[b]efore they search or seize, executive agen-
cies must have explicit authority from outside the executive branch."' 1

4 Vague
or standardless delegation of law-enforcement authority will not suffice.

Of course, this does not mean that the citizens could decide to authorize
campus security officers to conduct body cavity searches as a condition of ad-
mission to football games, or pass legislation allowing for midnight "regula-
tory" drug raids on private dwellings. Authority from a politically accountable
legislative body is necessary but not sufficient; the court retains the power to
review legislative authorizations. 95 It does so, however, not through judicial
balancing, but by reference to existing evidence of traditional public policy -
that is, to well-established statutes, common-law doctrine, or traditions.'9 For
example, the determination of what qualifies as a "search" depends at least in
part on "social and legal norms of behavior, such as trespass laws and con-
ventions against eavesdropping.' 9" The point is not that in Oregon police can
be authorized to violate constitutional protections; "social and legal norms
[alone] ...cannot govern the scope of the constitutional provision. '"198
Rather, the point is that in Oregon the question of proper authority emanating
from political deliberations always precedes the question of individual rights:
law first, rights second.

This point was confirmed in a subsequent case, State v. Bridewell,'9' in
which an administrative "community caretaking" search inadvertently led au-

192. Id.
193. Id.

194. Id. at 102, 743 P.2d at 695.
195. Id.

196. Id.
197. State v. Campbell, 306 Or. at 171, 759 P.2d at 1047.
198. Id. at 172, 759 P.2d at 1048.
199. 306 Or. 231, 759 P.2d 1054 (1988). In the interest of full disclosure, the author acknowl-

edges that he briefed and argued this case for the State before the Oregon Court of Appeals,
where he prevailed, but retired into academia only to see his successor suffer a reversal at the
Oregon Supreme Court.

1990]



AMIcAN CRIMNAL LAW REVIEW

thorities to evidence of a crime. A friend of the defendant, attempting to find
him on his isolated mountain property, became alarmed when she noticed
signs of distress: chained but unfed dogs, apparently ransacked rooms, and an
empty holster.2  She called the police. 20' After a lapse of twelve hours, which
took the case out of any emergency exception, two officers drove to defen-
dant's property and found him in his barn, uninjured, cultivating a thriving
marijuana crop. 20 2 The Oregon Supreme Court sustained suppression of the ev-
idence because the state could cite no statute or ordinance authorizing so-
called "community caretaking" entry onto the defendant's private property. 20 3

The opinion concisely summarizes the relationship between political authoriza-
tion, constitutional reasonableness and judicial review:

Whether law enforcement officers have specific functions is a
matter of statutory law. Whatever the existence, extent, or nature
of community caretaking functions, however, mere exercise of any
activity pursuant to one of them does not insure compliance with
Article I, section 9. Any intrusion of state power upon a constitu-
tionally protected interest ... must comply with constitutional stan-
dards. The Court of Appeals decided that the intrusion in this case
complied with the constitutional standard of "reasonableness" and
so upheld the deputies' entry upon defendants' premises. We find it
unnecessary to decide the issue because the deputies were without
statutory or other authority from a politically accountable body to
enter upon defendant's premises pursuant to a community caretak-
ing function2"°

Thus, the court first questions whether there is authority; if none exists, the
court ends the inquiry without confronting a constitutional issue. If authority
exists, the court will then examine it for compliance with constitutional stan-
dards. Again, law first, rights second.

Although this holding was vigorously attacked in a partially dissenting opin-
ion, 205 it established that Nelson v. Lane County, the roadblock case, was
not an aberration. Absent a warrant, explicit authorization from politically ac-
countable deliberative bodies must precede police or other governmental ac-
tion. Before search and seizure questions become questions of a particular
individual's rights, they are questions of general public policy.

Thus, the Oregon Supreme Court, interpreting its own state constitution,
shows a preference for categorical, prospective, legislative restraints on official
discretion, instead of ad hoc judicial limitations cast as rights-based claims
against the government. The court sees unlawful administrative searches as un-

200. Id. at 233, 759 P.2d at 1056.
201. Id.
202. Id. at 233-34, 759 P.2d at 1056-57.
203. Id. at 234, 759 P.2d at 1057.
204. Id. at 239, 759 P.2d at 1059.
205. Id. at 240-250, 759 P.2d at 1060.70 (Peterson, C.J., concurring in part, dissenting in part).
206. 304 Or. 97, 743 P.2d 692 (1987).
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lawful because they do not find their source in some rational deliberative pol-
icy choice made by the people or their elected representatives. The Oregon
court may or may not be guided by a conscious preference for communitar-
ian, legiscentric doctrine; nevertheless, its search and seizure law has been de-
veloping in that direction. Whether this development will flourish, or even
survive, remains to be seen.2 But its mere existence, even if only transitory,
proves that communitarian precepts can move from the realm of theory and
romance into the real world of police inventories, drunk drivers and drug test-
ing.

V. CONCLUSION

Liberal-individualism may be a paradigm on the verge of disintegration .2°

Among the many incoherences it has generated, United States Supreme Court
fourth amendment jurisprudence is certainly one of the most egregious and
most characteristic. At this point, the conventional doctrine can account for
the existing state of the law only through convoluted theory that contradicts
reality at every turn; in other words, nobody seriously believes that today's
fourth amendment law is about rights, individualism or liberty. Can communi-
tarianism provide a more satisfactory, internally coherent and logical explana-
tion? Perhaps it can, and perhaps, in one state, it already has.

207. I cannot claim that this development will continue; even as I write, the court has under

advisement a case called State v. Axsom, 98 Or. App. 57, 777 P.2d 1392, rev. allowed (1989),
where it is being asked to jettison its innovations in favor of ways that are more familiar. If that
happens, a state constitutional law experiment in communitarianism will be abandoned before the
nation has had a chance to recognize and evaluate it, and we will all be the poorer.

208. See generally Collins & Skover, The Future of Liberal Legal Scholarship, 87 MICH. L.
Rv. 189 (1988).

1990]




