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THE ORIGIN OF STATE CONSTITUTIONAL DIRECT
DEMOCRACY: WILLIAM SIMON U'REN AND

"THE OREGON SYSTEM"

David Schuman*

INTRODUCTION

One of the most celebrated ideas to emerge from Ross Perot's 1992
presidential campaign was the "electronic Town Hall," a system of direct de-
mocracy using sophisticated video and data transmission technology to allow
voters nationwide to debate and then vote on legislation.1 The popularity of
this technophile fantasy demonstrates once again that Americans regard rep-
resentation-to the Framers the very essence of republican government 2-as
a necessary evil: evil, because it takes each voter's individual voice and gives
it to a speaker who, owing to corruption, miscommunication, indifference, or
opposition, may not accurately reproduce it, but necessary because of the
logistical impossibility of pure face-to-face democracy for millions of voters
across a vast continent. Perot's idea 3 built on the presumption that technol-
ogy has made representation an unnecessary evil. We cannot all deliberate
face-to-face at Town Hall, but we can deliberate face-to-interface on the In-
formation Superhighway.

One need not take this fantasy seriously in order to recognize its appeal
to an enduring populist theme in American political life. The Framers' re-
publicanism, after all, represented a hard-fought victory over a more demo-
cratic anti-federalism,4 and even after the Constitution was ratified, Jefferson
continued to insist that "the mass of citizens is the safest depository of their
own rights and... the evils flowing from the duperies of the people, are less
injurious than those from the egoism of their agents."'5

* Associate Professor, University of Oregon Law School. B.A., Stanford University, 1966;
Ph.D., University of Chicago, 1974; J.D., University of Oregon, 1984. This article will appear in
slightly different form in The Oregon State Constitution, a treatise to be published by Greenwood
Press as part of its 50-volume series on state constitutions. I also presented this material at a
symposium on State Constitutional Law at Temple University Law School on March 12, 1994.

1. See, e.g., Electronic Town Hall, WASH. POST, Dec. 15, 1992, at A22; In Search of a "Perot
Platform": The Man and the Issues, WASH. POST, May 24, 1992, at C3.

2. THE FEDERALIST No. 10, at 62; No. 14, at 84; No. 39, at 251 (James Madison) (Jacob E.
Cooke ed., 1982).

3. Perot did not originate the idea. As early as the late 1970s, Qube and Televote systems in
Ohio and Hawaii presented discussion of an issue to television audiences, followed by a straw
vote using a special device attached to their equipment. DAVID B. MAGLEBY, DIRECT LEGISLA-
TION: VOTING ON BALLOT PROPOSITIONS IN THE UNITED STATES 24 (1984).

4. See generally 1 HERBERT STORING, THE COMPLETE ANTI-FEDERALIST WHAT THE

ANTI-FEDERALISTS WERE FOR (1981); GORDON S. WOOD, THE CREATION OF THE AMERICAN
REPUBLIC 1776-1787 (1969) (describing democratic, populist roots of anti-federalism).

5. 15 WRITING OF THOMAS JEFFERSON 23 (1903).
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Along with the repeated expansion of the franchise, probably the most
significant and radical expression of this impulse occurred with the introduc-
tion and subsequent proliferation of direct popular democracy. Voter initia-
tives, referenda, and recall provisions, 6 known collectively for decades as
"the Oregon System" after the state where they were first seriously discussed
and exercised,7 first began appearing in state constitutions during the Pro-
gressive era early in this century. Today one or more of these plebiscitarian
procedures operates in twenty-six states.8 Increasingly, voters use them to
enact or defeat such important and controversial proposals as property tax
limitations,9 "tough on crime" measures, 10 term limits,1' and anti-gay-rights
provisions. 12 Further, as public cynicism and distrust of legislatures grow, we
can expect more calls for direct democracy; at least one political action group
has already formed to advocate a national initiative.13 Thus, an examination
of the context and events surrounding the origins of the initiative and refer-
endum in Oregon, the state in which direct democracy came of age, may shed
light not only on an important and venerable theme in American constitu-
tionalism, but also on a phenomenon of increasing contemporary importance.

I. THE ROOTS OF REFORM

By the 1880s, Oregon politics had a national reputation for corruption
and inefficiency. At least in the yellow press,

the story dealing with the frauds, the bribery, the abuse of power,
and misuse of money in Oregon politics, [was] a very long one, and
as full of local color as any western state could ask. Fraud and force
and cunning were for so many years features of Oregon politics that

6. An initiative originates with the people themselves, usually in the form of a petition pro-
posing a law or constitutional amendment. If sponsors can gather a requisite number of signa-
tures, the measure is submitted to a vote of the full electorate, and if enough voters approve, it

becomes law without further action. A referendum can be either legislative (elected representa-
tives pass a measure that takes effect only if approved by the electorate in a ratification vote) or
popular (voters, dissatisfied with some conventionally legislated measure, gather signatures on a
petition to require the measure to be submitted to the electorate for ratification or rejection).
MAGLEBY, supra note 3, at 35-36.

7. Although South Dakota (in 1898) and Utah (in 1900) put initiative and referendum pro-
visions in place before Oregon (1902), the first extended debates about these procedures took

place in Oregon, and the Oregon legislature originally approved them in 1899. Direct democ-
racy, therefore, was commonly referred to as the "Oregon System." See, e.g., ALLEN H. EATON,

THE OREGON SYSTEM: THE STORY OF DIRECr LEGISLATION IN OREGON (1912) (coining phrase
and defining such system as one where people can make or unmake any constitutional or statu-
tory law at will).

8. MAGLEBY, supra note 3, at 38-39.
9. E.g., CAL. CONsT. art. XIIIA (taxation); OR. CONST. art. XI, § l1b (property tax

limitation).
10. E.g., CAL. CONST. art. I, § 28 ("crime victims' bill of rights"); OR. CONST. art. I, § 40

(death penalty).
11. E.g., CAL. CONST. art. IV, §§ 1.5, 2 (incumbency powers, Senate and Assembly); FLA.

CONST. art. VI, § 4(b) (disqualifications).
12. COLO. CONST. art. II, § 30b.
13. See, e.g., MAGLEBY, supra note 3, at 24 ("Initiative America").
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they came to be accepted, not only as a part of the game, but by
many as the attractive feature of the game.14

The legislature consisted of "briefless lawyers, farmless farmers, business fail-
ures, bar-room loafers, Fourth-of-July orators, [and] political thugs."'1 5 It

spent an inordinate amount of its time, sometimes entire sessions, electing
United States Senators, 16 although the term "election" dignifies a process
that was apparently more akin to an auction. 17 The bidders at these auctions,
who bid as well for the votes and other services of legislators, were the state's
major corporate interests: timber, railroads, utilities, and banks.1 8 Distrust
and resentment ran high. 19 So did the call for reform.

At the same time, Oregon had a well-developed network of progressive
political organizations. Farmers formed Granges in reaction to railroad com-
panies' collusion to raise the cost of shipping Oregon wheat to eastern mar-
kets. 20 A coalition of farmers and urban laborers, known as the Union Party,
worked to end influence-peddling and monopolies. And a branch of the Pop-
ulist party worked for the nationalization of railroads and telegraphs, low-
cost loans to farmers, free textbooks, and other reforms. 2' These develop-
ments in Oregon paralleled and often intersected with national Progressiv-
ism, which found in the relatively well-educated, independent-minded
Oregonians a receptive audience for its anti-business, anti-corruption
message .22

One group of Oregonians was particularly receptive. Seth Lewelling, a
successful and well-respected fruit grower, lived with his wife and brother
Alfred in the town of Milwaukie, a rural settlement near Portland with a
heavily Swiss and German population. The Lewellings were what was known
at the time as "advanced thinkers"-political progressives and, strangely
enough, spiritualists: a son had died young, and Seth held seances to con-
verse with the ghost. On Sunday afternoons, the Lewellings hosted a salon,
often featuring various mystics as well as such visiting political dignitaries as
Susan B. Anthony and Henry George.23 During the early 1890s, one such
visitor was a member of the newly-formed Farmers' Alliance Party, and his

14. EATON, supra note 7, at 3.
15. Id.
16. Paul Thomas Culbertson, A History of the Initiative and Referendum in Oregon 50-51

(1941) (unpublished Ph.D. dissertation, University of Oregon).
17. ROBERT GRUNDSTAD, THE HISTORY AND DEVELOPMENT OF THE INITIATIVE AND REF-

ERENDUM IN OREGON AND OTHER STATES 4 (1978) (Legislative Administration Committee
Report).

18. Culbertson, supra note 16, at 50-51; GRUNDSTAD, supra note 17, at 4.
19. Robert Horvat, Note, The Oregon Initiative Process: A Critical Appraisal, 65 OR. L.

REV. 169, 170-71 (1986).
20. GORDON B. DODDS, OREGON: A BICENTENNIAL HISTORY 156 (1977).

21. Id. at 158.
22. Culbertson, supra note 16, at 2; see also EARL POMEROY, THE PACIFIC SLOPE: A HIS-

TORY OF CALIFORNIA, OREGON, WASHINGTON, IDAHO, UTAH, AND NEVADA 193 (1965) (noting
distaste for methods and morals of machine politics).

23. Thomas C. McClintock, Seth Lewelling, William S. U'Ren and the Birth of the Oregon
Progressive Movement, 68 Q. OF THE OR. HIST. SoC'Y 68 (1967); Cecil T. Thompson, The Origin
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message gradually converted the group of casual friends into a formal branch
of that party, with officers and regular meetings (the "Milwaukie Alli-
ance").24 The party advocated a number of substantive reforms, including
government ownership of major industries, women's suffrage, and a heavy
tax on real property, to serve as the only source of government revenue.2 5

At one of its early meetings in 1891, however, the Milwaukie Alliance
members were introduced to a book that shifted their attention from substan-
tive to procedural reform. Seth Lewelling's brother, Alfred, had happened
upon a copy of a 125-page volume called Direct Legislation by the Citizenship
Through the Initiative and Referendum by J.W. Sullivan. 26 Sullivan had vis-
ited Switzerland and been impressed by the effectiveness of direct democracy
in some of the cantons. The Milwaukie Alliance suddenly realized that a
relatively simple change in the way law-making took place could do more to
effect a program of progressive reform than decades of piecemeal agitation:
put the people in charge by establishing an initiative and referendum process,
and the corrupting influence of "special interests" would disappear from the
political scene.

These methods of popular sovereignty have ancient roots. For example,
Roman democracy had the "Plebiscita," allowing direct citizen enactment of
legislation without participation by the Senators. 27 However, the important
influences in Oregon were less remote. Many of the state's Swiss immigrants,
concentrated near Milwaukie, were familiar with the landsgemeinde de-
scribed by Sullivan.2 8 For others, the influential examples came from Ameri-
can and Oregon history. In addition to the familiar town meetings of New
England, many states, including Oregon, had used plebiscites to adopt their
constitutions or to decide important issues such as slavery.2 9

In fact, the Oregon Constitutional Convention of 1857 had been con-
vened by popular vote, and once in session referred the issues of ratification,
slavery, and the "free negro" clause to the electorate. The delegates also
considered (but ultimately decided against) letting the people directly vote

of Direct Legislation in Oregon: How Oregon Secured the Initiative and Referendum 13 (1929)
(unpublished M.A. thesis, University of Oregon).

24. McClintock, supra note 23, at 203.
25. Robert C. Woodward, W. S. U'Ren and the Single Tax in Oregon, 61 OR. HIST. Q. 46-47;

Thompson, supra note 23, at 19. The heavy tax on realty, or "single tax," was also espoused by
Henry George in his widely-read work, Progress and Poverty. See generally HENRY GEORGE,
PROGRESS AND POVERTY 420-23 (4th ed. 1879) (endorsing tax on land or rent as best method of
raising public revenues).

26. DOROTHY 0. JOHANSEN & CHARLES M. GATES, EMPIRE OF THE COLUMBIA: A His-
TORY OF THE PACIFIC NORTHWEST 430 (1957); McClintock, supra note 23, at 206; Thompson,
supra note 23, at 25-26; Ester G. Weinstein, William Simon U'Ren: A Study of Persistence in
Political Reform 11 (1966) (unpublished Ph.D. dissertation, Syracuse University).

27. See generally E.S. STAVELY, GREEK AND ROMAN VOTING AND ELECrIONS (1972) (eval-
uating Roman voting assemblies, group votes, methods of voting, counting procedures, vote ma-
nipulation, and reporting methods).

28. POMEROY, supra note 22, at 197; Culbertson, supra note 16, at 21.
29. The other states were Missouri (1820), Wisconsin (1846), Illinois (1848), and Indiana

(1851). Helen Leonard Seagraves, Oregon's 1857 Constitution, 30 REED C. BULL. 3, 17 (1952).
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on whether the constitution should prohibit alcohol, where it should locate
the state capital, and whether it should require elections by secret ballots. 30

More generally, one influential delegate, George Williams, proposed that the
Oregon Constitution contain a provision allowing the legislature to pass stat-
utes that would take effect only upon ratification by the electorate. 31 The
motion failed, but the frequency with which the delegates considered these
proposals foreshadowed Oregonians' receptivity to the idea of resolving con-
troversial issues through popular vote-an idea kept alive after the conven-
tion in popular magazine articles. 32

Thus, at the close of the nineteenth century, Oregon had many of the
prerequisites for progressive reform: a widely-shared belief that existing
political institutions were corrupt; an organized cadre with access to well-
defined radical ideas; and a population familiar with and receptive to these
ideas. Only one additional ingredient was needed: a charismatic leader. Wil-
liam Simon U'Ren filled that need.

U'Ren's influence on Oregon constitutional and political history cannot
be overstated, although the state's leading newspaper, The Portland Orego-
nian, came close in the following 1906 editorial:

In Oregon the state government is divided into four departments-
the executive, judicial, legislative and Mr. U'Ren. One fact must be
considered in making comparisons: That the legislature does not
dare to repeal the acts of Mr. U'Ren, the executive has no power to
veto them, and thus far the judiciary has upheld all his laws and
constitutional amendments. On the contrary, Mr. U'Ren has boldly
clipped the wings of the executive and legislative departments, and
when he gets time will doubtless put some shackles on the supreme
court. To date, the indications are that Mr. U'Ren outweighs any
one, and perhaps all three, of the other departments.33

U'Ren, who never held state-wide public office, was an unlikely candidate for
such notoriety. Soft-spoken, shy, and frail, this son of an immigrant black-
smith and preacher had spent his youth in Wisconsin, Nebraska, Colorado,
and Wyoming-wherever his father could find employment. 34 At the age of
eighteen, in 1877, he articled himself to a Denver law firm, and became a
member of the Colorado Bar four years later. He practiced law in Denver for

30. CHARLES HENRY CAREY, THE OREGON CONSTITUTION AND PROCEEDINGS AND DE-

BATES OF THE CONSTITUTIONAL CONVENTION OF 1857, at 165, 328, 330, 338, 340, 349, 352, 355
(1926).

31. Id. at 317.

32. The articles were by A. D. Cridge in The Oregon Vidette, and Max Burgholtzer in Pa-
cific Farmer. Culbertson, supra note 16, at 53; Joseph N. Teal, The Practical Workings of the
Initiative and Referendum in Oregon, in THE INITIATIVE, REFERENDUM AND RECALL 217, 217
(William Bennett Munro ed., 1912).

33. JAMES D. BARNETT, THE OPERATION OF THE INITIATIVE, REFERENDUM AND RECALL

IN OREGON 17 (1915) (quoting THE PORTLAND OREGONIAN, July 17, 1906, at 8).

34. See LINCOLN STEFFENS, UPBUILDERS 288-90 (1890) (describing U'Ren's life and his
contributions to Oregonian politics).
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six years, while developing an interest in spiritualism, nutrition, and
politics.

35

Two key events during this period seem to have influenced the course of
his life. First, he discovered Henry George's Progress and Poverty and be-
came an ardent single taxer.36 Second, as a Democratic party worker in Den-
ver he witnessed first-hand a local campaign corrupted by vote-buying and
cynical mob manipulation; his own party provided him with money to use for
bribes, while Republicans orchestrated a "law and order" campaign aimed
against Chinese workers.37 These events convinced him that social justice
required substantive changes in the law, but that routine party politics were
not an appropriate tool for achieving that goal.

Meanwhile, his health deteriorated-or so he thought. Seeking a more
hospitable climate in which to live out what he believed to be his last years,
he began a series of moves to Iowa, California, Hawaii, and Oregon, ulti-
mately settling in Portland in 1889. There he met Ed Bingham, a political
reformer who was in the midst of a campaign to change Oregon election law
to require voter registration and the secret ballot. Bingham engaged U'Ren
in this battle; U'Ren found it so invigorating that, in his own words, he
"didn't find time" to die.38 In fact, he stayed busy for another sixty years,
dying in 1949 at the age of ninety.

As a political radical, spiritualist, and newcomer, U'Ren inevitably
found his way to the Lewelling salon in 1891, when he attended one of the
Milwaukie seances. Before long, he was not only a member of the Milwaukie
Alliance, but a rent-free tenant on the Lewellings' property and a partner in
Seth Lewelling's nursery. 39 By the time Alliance members first heard Sulli-
van's ideas about the initiative and referendum, U'Ren was an established
part of the group. Soon his passion for the single tax as the cure for social
injustice gave way to a more encompassing passion for direct democracy as a
means to achieve that and other progressive reforms as well.40

II. THE CAMPAIGN FOR THE INITIATIVE AND REFERENDUM

In 1892 and 1893, the Milwaukie Alliance spawned two other groups:
the Populist Party and the Direct Legislation League. The membership of
these two new organizations overlapped, but their missions were distinct.
The Populists were an explicitly political party, running a slate of candidates
in the November 1892 election, five of whom were elected to the legisla-
ture.41 The Direct Legislation League, on the other hand, with U'Ren serv-
ing as its secretary, was oriented toward voter education. Heeding advice

35. Weinstein, supra note 26, at 4.
36. DODDS, supra note 20, at 162; McClintock, supra note 23, at 196.
37. STEFFENS, supra note 34, at 295; Weinstein, supra note 26, at 5.
38. Weinstein, supra note 26, at 6.
39. McClintock, supra note 23, at 204.
40. Id. at 206-07.
41. Id. at 205.
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from Sullivan's book, U'Ren made overtures to farmers and labor, ultimately
forging a coalition drawing from the Oregon Grange, Portland Federated
Trades, and the Knights of Labor. The Portland Chamber of Commerce was
also invited to join, but declined.42

The Direct Legislation League launched a propaganda campaign on be-
half of the initiative and referendum unlike anything seen previously in Ore-
gon politics. Using volunteer labor, the League ultimately distributed over
400,000 pieces of literature throughout the state-much of it during the win-
ter of 1893-94-even though Oregon had fewer than 80,000 voters. The
League reprinted and gave away over 1500 copies of Sullivan's book, took
informational folders door-to-door, and persuaded newspaper editors to in-
clude their materials as supplements. 43

Meanwhile, the Populists made the initiative and referendum part of
their official platform. Meeting in March 1894, the Populist Party called for a
constitutional convention in order to draft, and then submit to the people, a
new state charter containing an "obligatory" initiative and referendum which
would require that all laws be approved by the people.44 Four Populists were
elected to the 1895 legislative session on that platform. The Party then at-
tempted to draw the mainstream political organizations into an alliance.
U'Ren tirelessly lobbied their legislative delegations, presenting to them a
pro-"I and R" petition signed by 14,000 of the state's 80,000 voters. 45 As a
result, a bill calling for a constitutional convention and obligatory initiative
and referendum nearly passed. It evenly divided the senate and lost by only
one vote in the house,46 despite a series of vigorous attacks in the editorial
pages of the Oregonian calling the reform "one of the craziest of all the crazy
fads of Populism," a "whimsicality,. . . a theory of fiddlesticks borrowed from
a petty foreign state," 47 and "a vagary nobody cares about." 48

Both encouraged and disappointed by this near victory, U'Ren and his
colleagues next decided to take a different approach: to press for an initia-
tive and non-obligatory (and thus less radical) referendum, and to try to en-
act them through constitutional amendment instead of wholesale revision by
convention. The amendment process would require more time, because
under the Constitution of 1857 only the legislature could propose an amend-
ment, and the proposal had to pass two consecutive biennial legislatures and
a plebiscite.49 Further, U'Ren decided to run for the 1897 legislature himself,
believing that as a member he would be ideally positioned to guide the

42. Id. at 207.
43. JOHANSEN & GATES, supra note 26, at 432; McClintock, supra note 23, at 208; Thomp-

son, supra note 23, at 48.
44. JOSEPH G. LAPALOMBARA, THE INITIATIVE AND REFERENDUM IN OREGON: 1938-1948

5 n.12 (1950); Weinstein, supra note 26, at 16.
45. Thompson, supra note 23, at 48; Weinstein, supra note 26, at 18.
46. LAPALOMBARA, supra note 44, at 4.
47. Thompson, supra note 23, at 44 (quoting THE PORTLAND OREGONIAN, May 9, 1894 and

Apr. 19, 1894).
48. Weinstein, supra note 26, at 17 (quoting THE PORTLAND OREGONIAN, Mar. 17, 1894).
49. McClintock, supra note 23, at 210-11.
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amendment to passage. He won a seat as representative from Clackamas
County.

50

However, the 1897 legislature was seriously fragmented-so frag-
mented, in fact, that it never managed to convene, entering Oregon and na-
tional lore as the Hold-up Legislature of 1897. On paper, the Republicans
enjoyed a clear majority, with sixty-two of the legislature's ninety seats. But
the Republican Party was in the midst of a fierce feud between forces loyal to
incumbent United States Senator John Mitchell, who endorsed the Gold
Standard, and Jonathan Bourne, an insurgent Silver Republican. Neither fac-
tion controlled enough votes to ensure its head would be elected by the legis-
lature to the United States Senate. Prior to the session, U'Ren, who as head
of the Populist delegation controlled enough swing votes to throw the elec-
tion to either Republican faction, struck a deal with Mitchell: in return for
Populist support in the Senatorial election, Mitchell would deliver Republi-
can support for the initiative and referendum resolution.51 However, Mitch-
ell (ne John Hipple, a notorious fraud, thief, and bigamist, as well as partner
in Portland's most influential silk-stocking law firm) reneged on both
promises when the session met in November, after calculating that he had
enough votes to get himself re-elected Senator even without the support of
the Populists and the Bourne faction. Though he could count only half the
representatives, he had a substantial majority in the senate, and the vote
combined both chambers.

U'Ren and Bourne, however, conspired to deny Mitchell his victory,
through the simple expedient of preventing formation of a quorum in the
house. They convinced all of the Populist, Democrat, and anti-Mitchell Re-
publican representatives not to appear in the lower chamber until Mitchell
promised to appoint Bourne speaker and support U'Ren's initiative and ref-
erendum amendment. 52 Until these representatives appeared, the house,
and hence the legislature, could not officially organize itself to do business.
U'Ren and Bourne kept their troops in line by lavishly lodging and entertain-
ing them in Salem's finest hotels. 53 Mitchell refused to capitulate. Nobody
flinched, and the legislature disbanded after two months without ever for-
mally convening.54

The immediate effect of this fiasco seems to have been negative for
U'Ren and his project. The man who had previously cast himself as a re-
former, criticizing legislative gamesmanship, corruption, and unresponsive-
ness, now stood accused of cynical manipulation, log-rolling, and
obstructionism as a legislator. In the next election, he ran for the state senate
and lost. 55 Further, when the members of the 1897 legislature convened in

50. Thompson, supra note 23, at 53.
51. Id. at 61.
52. McClintock, supra note 23, at 214; Thompson, supra note 23, at 53; Weinstein, supra

note 26, at 27-31.
53. Thompson, supra note 23, at 66.
54. Id. at 67; Weinstein, supra note 26, at 34.
55. Thompson, supra note 23, at 70; Weinstein, supra note 26, at 40.
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special session in 1898 in order to transact the Hold-up Session's unfinished
business, U'Ren's proposed initiative and referendum amendment was
defeated.

56

Nevertheless, U'Ren's role in the Hold-up Session and his observation
of its aftermath probably led to the ultimate success of his reforms. He
learned, among other things, that treating the initiative and referendum as
though they were chips in the bargaining process of normal party politics
exposed the measures to forces beyond his or the public's control. As a re-
sult, he decided against attempting to fuse the Populists, Democrats, and sil-
ver Republicans into an opposition "Union" party championing the popular
reforms, and opted instead for an attempt to make the reforms an issue be-
yond narrow partisan concerns-one that could appeal to all factions be-
cause it addressed election procedure, not substantive policy choices. Thus,
in 1898, the Direct Legislation League officially became the Non-Partisan
Direct Legislation League.57

From this base, U'Ren launched another vigorous educational campaign,
attempting not only to inform the public about the initiative and referendum,
but also to dissociate these ideas from their identification with the Populist
Party. At the same time, he sought the endorsements of both factions of the
powerful Republican party. Bourne and his supporters, recalling U'Ren's
loyalty (and perhaps his hospitality as well) during the Hold-up Session, gave
U'Ren their support. Mitchell and his faction, meanwhile, had learned in
1897 that U'Ren and his supporters were not ineffectual Romantic idealists;
Populist reforms enjoyed broad-based public support, and U'Ren was a re-
lentless opponent who, when necessary, could call on a good deal of political
sophistication. These factors, combined with the positive results of the
League's energetic and well-funded propaganda campaign, convinced Mitch-
ell to put aside whatever residual ill will he may have harbored, and join his
rival Republicans and U'Ren in support of the initiative and referendum. 58

Thus, in the 1899 legislative session the initiative and referendum, intro-
duced as Joint Resolution #1, had enough support to pass easily.59 The reso-
lution proposed to amend the Legislative Department article of the Oregon
Constitution by adding the following language to the sentence vesting the
state's legislative authority in the assembly:

but the people reserve to themselves power to propose laws and
amendments to the constitution and to enact or reject the same at
the polls, independent of the legislative assembly, and also reserve
power at their own option to approve or reject at the polls any act
of the legislative assembly.6°

56. Weinstein, supra note 26, at 43.

57. LAPALOMBARA, supra note 44, at 7; Weinstein, supra note 26, at 43.

58. LAPALOMBARA, supra note 44, at 7; McClintock, supra note 23, at 216; Thompson,

supra note 23, at 71; Weinstein, supra note 26, at 44.

59. LAPALOMBARA, supra note 44, at 8; Weinstein, supra note 26, at 45.

60. OR. CoNsT. art. IV, § 1 (1902).
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Before becoming part of the constitution, the measure still had to pass an-
other legislative session and a plebiscite. But this initial victory, combined
with the continued political and educational efforts of the League, estab-
lished an inexorable momentum. In the 1901 legislature, the initiative and
referendum amendment passed with only one dissenting vote.61 Between the
second legislative approval and the 1902 plebiscite, all organized opposition
disappeared. Every political party in Oregon except the Prohibitionists for-
mally endorsed the amendment;62 the Oregonian, which once ridiculed the
reforms as "crazy" and "whimsical,"'63 now called for their approval.64 On
June 2, 1902, the voters ratified the initiative and referendum amendment by
a vote of 62,024 to 5668, an 11-to-1 ratio, and Oregon politics changed
forever.

65

This change, however, did not occur entirely without resistance. Oppo-
nents quickly attacked the amendment on two fronts: in the courts and in the
legislature. The attack in court occurred first and presented the greatest
threat. It arose under a minor provision of the amendment providing that no
statute could go into effect until ninety days after its passage, presumably in
order to allow any dissatisfied voters enough time to organize a referendum
campaign in opposition. In January 1903, the legislature passed a statute au-
thorizing the City of Portland to assess a tax. Three weeks later, the city
exercised that authority. One of the assessees, in Kadderly v. Portland,6 6

challenged the assessment, arguing that it was made before the ninety-day
waiting period had run. The city justified this allegedly "premature" action
on two grounds: first, that the waiting period was not meant to apply in cases
of genuine emergency legislation, of which the assessment was an example;
and alternatively, even if the waiting period requirement applied, that it was
invalid because the entire initiative and referendum amendment was
unconstitutional.

Thus, the first challenge to the new amendment did not involve an initi-
ated or referred measure, and it appeared in a posture that would have per-
mitted the court to avoid the constitutional issue by simply accepting the
city's first argument. In fact, the court did conclude that the assessment was
an emergency and therefore the ninety-day waiting period did not apply.67

Nonetheless, the court unnecessarily proceeded to reject the city's second
argument, announcing (after argument by such distinguished amici as U'Ren,
George Williams, and Senator John Mitchell) a sweeping constitutional vali-
dation of the initiative and referendum amendment.

61. LAPALOMBARA, supra note 44, at 8.

62. Culbertson, supra note 16, at 68.
63. See supra text accompanying note 47.
64. Thompson, supra note 23, at 78 (quoting THE PORTLAND OREGONIAN, May 29, 1902).

65. CAREY, supra note 30, at 441.
66. 75 P. 222 (Or. 1903).

67. Hans A. Linde, When Initiative Lawmaking Is Not 'Republican Government': The Cam-
paign Against Homosexuality, 72 OR. L. REV. 19, 25 (1993).
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Most significantly, the court rejected the argument that the amendment
violated the Guarantee Clause of the United States Constitution, Article IV,
Section 4, which ensures to each state a "republican form of government."
Acknowledging that the Framers understood a "republican" government to
be one "administered by representatives," the court nonetheless sustained
the amendment's direct democracy on the theory that it merely supple-
mented existing institutions, and did not "abolish or destroy" them: "The
representative character of the government still remains. The people have
simply reserved to themselves a larger share of legislative power, but they
have not overthrown the republican form of the government, or substituted
another in its place." 68

The court confirmed this decision in a number of later cases,69 ultimately
reaching the popular but historically inaccurate 70 conclusion that a direct de-
mocracy was, if anything, more "republican" than a representative one, and
that the Framers intended in the Guarantee Clause to prohibit only those
forms of government in which the people had no control over their rulers:
"So long as the people retain the power within themselves to conduct and
manage the affairs of state-either directly or indirectly-a republican form
of government is maintained, and comes within the provision of the Federal
Constitution.

71

Opponents of the initiative and referendum amendment fared no better
in federal court. In Pacific States Telephone & Telegraph v. Oregon, the
United States Supreme Court relied on a longstanding precedent to hold that
it had no jurisdiction to decide whether a state's form of government was
"republican" within the meaning of Article IV, Section 4; rather, that was a
political question to be decided by Congress, usually on the occasion of de-
ciding whether or not to admit the territory to statehood.72

The legislative challenge to the new popular democracy began with a bill
in the 1905 legislature calling for a constitutional convention to "revise" the
entire charter. Progressives saw this bill as part of conservative legislators'
plan to convene a convention, pack it with their own sympathizers, and abol-
ish the initiative and referendum. This bill failed. In order to prevent the
possibility that such a move might succeed in the future, the People's Power
League, successor to the Direct Legislation League, initiated, and the voters
approved, a constitutional amendment establishing the referendum as the ex-

68. Kadderly, 75 P. at 222. The court's reasoning, including the statement that the legisla-

ture retained the power of repeal, demonstrates that the case does not establish the legality,

under the Guarantee Clause, of constitutional amendments enacted by initiative. Linde, supra

note 67, at 26.

69. Kiernan v. Portland, 112 P. 402 (Or. 1910), appeal dismissed, 223 U.S. 151 (1912); Straw

v. Harris, 103 P. 777 (Or. 1909); State v. Pacific States Tel. & Tel. Co., 99 P. 427 (Or. 1909),

appeal dismissed, 223 U.S. 118 (1912).
70. See Linde, supra note 67, at 27-29.

71. Kiernan, 112 P. at 407.

72. Pacific States Tel. & Tel. v. Oregon, 223 U.S. 118 (1912) (relying on Luther v. Borden,

48 U.S. (1 How.) 1 (1849)).
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clusive method of convening a constitutional convention. 73 Unfazed, oppo-
nents in 1909 convinced the legislature to refer just such a referendum to the
voters, hailing it as an opportunity to streamline and professionalize the con-
stitution. Opponents saw it differently; they viewed it as the work of frus-
trated corrupt politicians who missed their "boodle" under "the present
[initiative and referendum] provision of the constitution. '74 The measure
was overwhelmingly defeated.

III. THE RISE AND FALL OF CONSTITUTIONAL PROGRESSIVISM

Thus, no impediment remained to prevent the initiative and referendum
from becoming powerful instruments of reform. During the first twelve years
of their existence, they produced several important progressive statutes, in-
cluding taxes on railroad, utility, communication, and oil companies; 75 au-
thorization for a public university;76 reform of presidential primaries and
United States Senatorial elections;77 an eight-hour day for public employ-
ees;78 a workers' compensation system;79 and regulation of freight rates.80

More significantly, the initiative and referendum amendments allowed
for relatively easy enactment of further progressive constitutional amend-
ments. They came apace. In addition to prohibiting the legislature from call-
ing an easily-"packed" constitutional convention, the voters in 1906 also
approved self-government ("home rule") for municipalities and made the ini-
tiative and referendum a part of that self-government. 8 1 In 1908, what one
enthusiast called the "final crowning act to complete the temple of popular
government" 82 occurred: after another vigorous political and educational
campaign headed by U'Ren and the People's Power League, 83 the voters
passed a recall provision, under which a petition signed by 25% of the eligi-
ble voters would trigger an election on the continued tenure of any office-
holder. 84 At the same election, the voters amended the constitution to allow
for proportional representation and to require indictment by grand jury in

73. BARNETT, supra note 33, at 177. The provision is found at article XVII, § 1 of the
Oregon Constitution.

74. BARNETT, supra note 33, at 179.
75. Law effective Jan. 1, 1908, ch. 2, §§ 1-4, 1907 Or. Laws 7, 7-9 (repealed 1912); Law

effective Jan. 1, 1908, ch. 2, §§ 1-7, 1907 Or. Laws 9, 9-12 (repealed 1912).
76. OREGON BLUE BOOK 328 (1993).
77. Law effective Jan. 1, 1912, ch. 5, §§ 1-2, 1911 Or. Laws 19, 19-23 (repealed 1919); Law

effective Jan. 1, 1910, ch. 2, § 1, 1909 Or. Laws 9 (repealed 1919).
78. Law effective Jan. 1, 1914, ch. 1, §§ 1-7, 1913 Or. Laws 11-12 (codified at OR. REV.

STAT. 279.310 - 279.318, 279.510 - 279.518, repealed in part 1951).
79. Law effective Jan. 1, 1914, ch. 112, §§ 1-34, 1913 Or. Laws 189-209 (codified at OR. REV.

STAT. ch. 656) (repealed in part 1929, 1935).
80. Law effective Jan. 1, 1914, ch. 5, §§ 1-6, 1913 Or. Laws 17-18 (invalidated by State v.

Standard Oil Co., 123 P. 40 (Or. 1912)).
81. OR. CONST. art. XI, § 2.
82. Id. at 191 (quoting THE OREGON JOURNAL, Jan. 1, 1907, at 6).
83. BARNETT, supra note 33, at 191.
84. OR. CONST. art. II, § 18 (as amended 1984).
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criminal matters.85 In 1910, the voters abolished the poll tax and completely
reorganized the judicial department. 86 They also passed an amendment re-
quiring popular approval of any law "declaring what shall be subject to taxa-
tion . . . and how it shall be taxed."'87 In 1912, shareholders in banking
corporations became doubly liable to depositors. 88

That 1912 election also brought victory in the campaign for women's
suffrage, an effort dating back at least as far as 1875, the year that Abigail
Duniway formed the Oregon State Woman Suffrage Association. 89 Lawfully
sanctioned gender discrimination had never been virulent in Oregon. The
Federal Donation Land Act of 1850 gave married women extensive rights to
real property, and women had won some additional political victories prior to
the turn of the century, including the right to own property (1866)90 and
bring suit (1872).91 The progressive leagues endorsed gender equality, as did
the Oregon Grange.92 Full political equality, however, did not come quickly
or easily. Duniway's group managed to move a constitutional amendment
establishing women's suffrage through two consecutive legislative sessions
(1895 and the special session of 1898), but the voters refused to ratify it.
They also defeated equal suffrage initiatives in 1906, 1908, and 1910, by in-
creasingly larger margins, before finally reversing themselves in 1912.93

In many respects the establishment of political equality for women
marked the high point of the progressive era in Oregon constitutional his-
tory. It is true that later elections brought other important reforms, notably
the abolition of the death penalty in 191494 and, in the mid-1920s, the embar-
rassingly belated repeals of the "white only" ballot and the constitutional
provision prohibiting "free negroes" from living in the state.95 But even
before 1912, the voters had begun to demonstrate reluctance to use the initia-
tive and referendum as a tool for progressive reform. For example, in 1910
the voters rejected several radical proposals for wholesale revision of the leg-
islature. These included a measure permitting recall of the entire legislature
at once; a provision prohibiting legislative repeal or amendment of initiatives
except by three-fourths vote; an amendment establishing a three-member
"people's inspectors of government" required to attend all sessions of the
legislature and, on demand, to investigate and publicize instances of "mis-

85. OR. CONST. art. II, § 16; OR. CONST. art. VII, § 18 (repealed 1958).
86. OR. CONST. art. IX, § la (amended 1912); OR. CONST. art. VII, §§ 1-7 (amended 1960,

1962, 1972, 1974).
87. OR. CONST. art. IX, § la (1910) (repealed in part 1912).
88. OR. CONST. art. XI, § 3 (as amended 1944).
89. DODDS, supra note 20, at 174-76.
90. An Act to Provide for the Registration of the Personal Property of Married Women, ch.

1, §§ 1-4, 1866 Or. Laws 6 (repealed in part 1927).
91. An Act Relating to the Rights of Married Women, ch. 1, §§ 1-3, 1872 Or. Laws 23, 23-24

(codified at OR. REV. STAT. 108.050, 108.070) (repealed in part 1927).
92. DODoDS, supra note 20, at 174.
93. OR. CONST. art. II, § 2.
94. OR. CONST. art. I, § 36 (repealed 1920).
95. OR. CONST. art. I, § 35 (repealed 1926).
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management"; and a measure requiring that legislators swear to eschew 'log-
rolling,' promising "the voters of the state of Oregon, that during my term of
office . . I will always vote solely on my judgment that the bill or resolution
will or will not advance the general welfare .... without any understanding
.. with any member or person that I will aid or be friendly to a measure in

which he is interested because he will or may be inclined to aid one in which I
am interested. '96

These measures suffered simple defeat; more significantly, the 1912 elec-
tion provided the first opportunity for the voters to roll back reform by re-
pealing a progressive measure enacted by initiative at an earlier election. In
1910, the Oregon Tax Reform Association, yet another incarnation of the old
Direct Legislation League and the People's Power League-a reform-
minded political action and education group under the leadership of William
U'Ren-had successfully campaigned for a tax measure they hoped would be
the first step toward full adoption of the grandfather of all substantive re-
forms, the single tax.97 The measure, passed by a narrow margin, was
presented innocuously as an amendment repealing the poll tax, requiring
popular approval of new taxes, and, almost incidentally, permitting counties
to adopt their own independent systems of taxation. The Tax Reform Asso-
ciation strategists believed that when, under this amendment, they could per-
suade a few counties to adopt the single tax, its success would be so evident
that other counties, and ultimately the state, would have to follow suit.98

In preparation for that event, the Tax Reform Association prepared an-
other initiative, to be presented to the voters in 1912, establishing a state-
wide watered-down version of the single tax. The proposal generated fierce
debate; the Oregonian voiced strong objection, and other opponents
launched ad hominem attacks on U'Ren, recalling his role in the Hold-Up
Legislature and alleging that he was receiving funds from a New York radical
agitator, Joseph Fels.99 For whatever reason, the initiative lost decisively.
More significantly, the voters also took the opportunity to repeal the "county
option" provision from 1910.

This double defeat for the idea at the heart of the Oregon Progressive
movement-the reform that had first inspired U'Ren to seek change in the
way laws were made-signalled a turning point. Although two single-tax
amendments appeared on the 1914 ballot, they lost by two-to-one margins.1°°

The Oregonian gloated, "It's Oregon's message to the world that the disas-
trous U'Ren epoch has passed."'10 1 And although another single-tax propo-

96. George Haynes, A Year of the People's Rule in Oregon, in THE INITIATIVE, REFEREN-

DUM AND RECALL, supra note 32, at 233, 249.

97. Woodward, supra note 25, at 50-54.

98. Id. at 54.

99. Id. at 58.

100. OREGON BLUE BOOK 330 (1993).

101. Id. at 62 (quoting THE PORTLAND OREGONIAN, Nov. 5, 1914, at 10).
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sal managed to attract sufficient signatures to appear on the 1916 ballot, its
defeat10 2 was an anti-climax. The era had ended.

IV. CONSTITUTIONAL PROGRESSIVISM AND FOUNDING VALUES

Oregon's turn-of-the-century constitutional reforms reflected the faith,
at least on the part of a well-organized and articulate group of progressives,
that corruption and special-interest politics were not inevitably part of mod-
ern government. The direct democracy reforms can be seen as an attempt to
restore the political culture that gave birth to the original Oregon Constitu-
tion of 1857 by recreating a participatory democracy of equally-entitled and
empowered citizens. And they succeeded, at least for the first decade or two.
Contrary to the fears of many, the voters did not rush to enact the kind of
short-sighted legislation that many of the states had passed under the Articles
of Confederation and early democratic state constitutions. Instead, popular
democracy seemed to elicit what the federal Framers would have called "vir-
tuous" politics-reasonable, deliberate discourse designed to discover and
promote the public good. 10 3 One contemporary observer noted that "for two
months, Oregon is turned into a university, where every whole community is
being trained to a knowledge of politics."' 10 4

These discussions issued in constitutional amendments and legislation
that may or may not appear prudent to modern eyes, but were at least not
the self-maximizing agenda of one or another special interest group: on the
first twenty-six measures that might be called "progressive," the wealthy
voted with the "laboring class" 80% of the time; urban workers agreed with
farmers 86% of the time; and city voters agreed with rural voters 94% of the
time.1

05

This consensus, however, was a product of its particular historical con-
text. 10 6 Nearly a century later those circumstances no longer obtain: Ore-
gon's population, like that of other states, is not homogenous, nor does it
believe that politics is the pursuit of the general good. Replacing this belief is
the central article of possessive-individualist faith: that the greatest good will
derive from the relatively free competitive play of individual and special-
interest groups.10 7 Further, if political discourse in the century's first decade
was comparable to "a university,'1 08 in our contemporary world of fifteen-
second attention spans and lowest-common-denominator single issue politics,
the discourse more closely resembles what might be found in a pre-school.' 0 9

102. Id.
103. See generally WOOD, supra note 4.
104. POMEROY, supra note 22, at 199 (quoting Fredrick C. Howe, Oregon, The Most Com-

plete Democracy in the World, 26 HAMPTON'S MAG. 46, 46 (1911)).
105. JOHANSEN & GATES, supra note 26, at 435.

106. DODDS, supra note 20, at 68.
107. Dave Frohnmayer, The New Tribalism, OLD OREGON, Autumn 1992, at 16.
108. See supra text accompanying note 104.
109. Recently in California, various "initiative professionals" spent nearly $130 million on

29 ballot measures in a single year. Further, polls indicate that in the same state "40 to 50
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Thus, the ideological, demographical, and sociological foundations on
which the direct democracy provisions of state constitutions first rested no
longer exist. It is therefore not surprising that direct democracy has recently
lost some of its popularity. One survey reveals that between 1979 and 1990,
the percentage of Californians who regarded the initiative as "a good thing"
fell from 83% to 66%.11o Further, legal scholars have argued that plebisci-
tarian politics systematically burdens minorities,"' and that it is time for the
Supreme Court (and state courts) to re-open the issue whether direct democ-
racy is a "republican form of government" as required by the Constitution. 112

Nor is it surprising in light of developments since 1902 that the laws and
constitutional amendments generated by initiative have changed in nature.
In the founding era of popular democracy, the initiative and referendum
served to increase participation, by expanding the electorate to include previ-
ously disenfranchised groups-by extending self-rule to previously depen-
dent governmental entities, and by attempting to economically empower
previously oppressed classes. 113 Today the most obvious use of the initiative
is to disempower, to marginalize, to create an economic and political elite, be
it through term limits which restrict voters' options,114 workfare programs, 115

anti-homosexual amendments, 116 and attempts to limit fair housing legisla-
tion. 117 In the founding era, the mechanisms of popular democracy operated
to curb the excesses of highly-concentrated wealth by, for example, taxing
railroads and communications giants and by instituting political reforms such
as party primaries and the direct election of Senators, 118 in order to minimize
the political influence of corporations. Today regulatory initiatives routinely
succumb to corporate campaigns; recently in Oregon, massive infusions of
corporate money from energy, tobacco, and trucking political action commit-
tees have financed media saturation campaigns, successfully defeating pro-
posed limitations on nuclear power, cigarette smoking in public buildings,
and unsafe but profitable trucking practices.119

percent of those casting ballots had not heard of several key ballot propositions." Eugene C.
Lee, Can Integrity be Restored to Initiatives?, SACRAMENTO BEE, Oct. 28, 1990, at Fl.
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And most strikingly, the earliest initiatives actually increased the pres-
ence of government; voters used them to nurture the republic, the res pub-
lica-public thing-and protect it from capture by private individuals and
corporations. Oregon voters actually chose to appropriate money for state
buildings and institutions, 120 to raise legislators' salaries, 121 even to expand
public education. 22 Today, around the country, the initiative serves as the
private sector's scalpel of choice, trimming so-called "fat" through various
tax-limitation schemes which serve, ultimately, to channel dollars from the
public coffers into private pockets. 123

And although most of these examples are drawn from Oregon, our expe-
rience is typical. The questions raised by this about-face of popular democ-
racy have to do with authenticity and reach. Does the fact that the state
constitutional reforms of the progressive era have drifted from their moor-
ings make them any less legitimate, or is that argument merely the unprinci-
pled whining of political losers who were happy enough when things were
going their way? And if popular democracy is still legitimate, does the shift
in context somehow limit its scope, or is that just wishful thinking from those
whose policies are out of popular fashion?

One respectable modern theory of interpretation posits that the "mean-
ing" of words is always radically indeterminate, fixed only fleetingly by the
context and particularities in which they are heard.' 24 Under this theory, the
1902 initiative and referendum amendment must be understood to have ena-
bled public-spirited, polis-enhancing popular democracy, as a remedy for pri-
vate capture of the state. This history at least gives weight to an argument
that the words in 1994 should be limited to those uses and none other. When
combined with arguments based on systemic discrimination and constitu-
tional infirmity, the historical perspective might cause some hesitation in the
rush toward the electronic Town Hall.
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