
LAW & LIFE 

BREATHING LIFE INTO AN IDEAL 

Biography relates events from a unique vantage point 

Archibal,d Cox: Conscience of a Na
tion, by Ken Gormley, with a fore
word by Elliot Richardson. Addison 
Wesley, 585 pp., $30.00 

Archibald Cox is a white An
glo-Saxon Protestant, a male, a New 
Englander, a monogamous husband, a 
devoted father, a principled idealist, a 
professor, a bureaucrat and an un
abashed Liberal. Why should anybody 
be interested in a life so marked by ev
erything that we are currently urged to 
regard as boring and overdocumented? 
What could possibly recommend Ken 
Cormley's biography of one of Amer
ica's most ethnically, politically and cul
turally un-diverse citizens? 

There are several things. First, Cox 
has been not only a player, but a lead
ing player, in many of the most inter
esting dramas of the last half century. 
His role in one - Watergate - is well 
known. Perhaps more than any other 
individual (with the possible exception 
of Alexander Butterfield, the minor 
Vhite House functionary who revealed 

the existence of the Oval Office tapes), 
:\rchibald Cox, as the special prosecu

r whose termination triggered the 
rday Night Massacre, was respon

le for the demise of Richard Nixon's 
idency. Gormley's biography re
the events from a unique vantage 

· t, and with a narrative force that
es them new and exciting, particu

, to lawyers.

Less well-known than his Watergate
, but equally as interesting (and 

y as central to the defining 
of this country since 1950) are 

roles in the civil rights movement 

By David Schuman 

and in the student protests of the late 
1960s and early '70s. 

As solicitor general under John Ken
nedy, Cox was not only an architect of 
important civil rights legislation, but 
also the defender of that legislation 
when it was challenged in court; he 
successfully argued two key cases, 
Katzenbach v. McClung and Heart of 
Atlanta Motel v. United States, estab
lishing a constitutional basis for federal 
anti-discrimination laws. 

After JFK was assassinated, Cox, as a 
formality, submitted his resignation to 
LBJ; he believed that the new presi
dent deserved the opportunity to ap
point his own key aids. To everybody's 
surprise, Johnson accepted Cox's resig
nation and appointed Thurgood Mar
shall to replace him. Cox retired to the 
academic life at Harvard Law School 
from which he had first come to Wash
ington, but instead of finding the Ivory 
Tower he found the university in tu
mult. Harvard officials quickly desig
nated Cox as the de facto president 
(the real one, Nathan Pusey, was noto
riously ineffective), and Cox soon 
found himself in an unfamiliar role: 
Like many other good-hearted idealis
tic rationalists of the era, he was vili
fied on campuses across the country by 
student activists (including, mea culpa, 
this reviewer) who saw in his liberal 
tolerance and devotion to civil dis
course nothing more than an apology 
for the status quo. After that experi
ence, which he weathered better than 
most, his term as special prosecutor 
probably seemed placid. 

One good reason to read this book, 
then, is that it presents compelling his-

torical events, meticulously researched 
and briskly narrated, from a novel per
spective. Other good reasons have less 
to do with the past than with the pres
ent and the future. For example, the 
impact of the Saturday Night Massacre 
has reached far beyond Watergate. To 
avoid future Saturday Night Massacres 
by ensuring that special prosecutors 
appointed to investigate accusations of 
high-level misconduct cannot be fired 
by those whom they are 
supposed to be investi
gating, Congiess en
acted the independent 
prosecutor statute, purpose, this 
which has in tum 
spawned Kenneth Starr blographycwould be 

- a cure that may turn worth rea,t'1g for Its 
out to be worse than
the disease. If it served lmpllclt comparison 

no other purpose, this
biography would be
worth reading for its 
implicit comparison be-
tween Cox and Starr. 

between Cox and 

Starr. 

While neither had any prosecutorial 
experience when appointed, the re
semblance ends there; Cox, until he 
was thrust into the limelight by the ac
tions of others, carried out a 
low-profue, systematic, and focused in
vestigation centering on presidential 
misdeeds of constitutional magnitude -
and he succeeded in finding them. 
Starr, whatever one might think of his 
target or his principles, has unceasingly 
thrust himself in front of every micro
phone and camera inside the Beltway, 
ranged far afield from his original man
date, shown no discretion in his choice 
of tactics, centered his investigation on 
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tawdry and sensational accusations of 
personal peccadillos, and - at least up 
to this point - has succeeded only in 
airing dirry laundry and pushing his 

target to historically high popularity 
ratings. 

Again, Cox's participation in the civil 

rights movement not only illuminates 
an historically bounded era, but also 
provides valuable lessons for an issue 
that, unlike voting rights or integra
tion, remains hotly contested: affirma
tive action. After leaving public life, 
Cox represented the Regents of the 
University of California in the Bakke 
"racial preference" case. His oral argu
ment, recorded on the bootlegged 
May It Please the Court tapes and par
tially reproduced in this biography, 
may appear to the casual listener or 
reader to be an example of the appel
late advocate's craft at its best: passion
ate yet elegant and formal, focused yet 
flexible. Readers of Gormley's biogra
phy, however, will learn that there is 
more to this feat than lawyerly skill. 
Cox was himself the beneficiary of aca
demia's oldest and most pervasive form 
of affirmative action: the Old Boy's 
Network. His father, in a letter to the 
headmaster of St. Paul's when 
Archibald was a candidate for admis
sion, pointedly remarked, "I am told 
that, other things being equal, rela
tionship to Alumni may count some
thing in favor of a boy on the waiting 
list." Cox gained admission. The head
master, in tum, recommended Cox to 
Harvard by noting, "He comes from a 
good Harvard family . , .. He is a com
municant of the Episcopal Church." 
Learned Hand wrote to the admissions 
officer of the Law School, "I know his 
father very well indeed," and after 
graduation employed Cox as his clerk. 
Surely Cox, preparing to defend the 
preferential admissions policy at the 
medical school at the University of 
California at Davis, drew inspiration 
and conviction from his own intimate 

sitions. 
Finally, Gormley's bi 

able because its subject is. 
over-worked word in its 
an inspiration: it breathes life 
ideal. The ideal is the public
citizen, the private person , 
time to time, exercises the voc:&:r::::. 
(again, literally, the calling) o 
pation in governance of the 
community. Aristotle defined·
citizen as the person who co 
and, in tum, be ruled. Cox is 
em analogue. Moving into and 
official Washington, he demo 
that a person of commitment 
tegrity not only can, but in some 
must, venture into public life, 
when he or she does, public life 
probably enriched and the indh · 
emerges with honor. That lesson 
would make this book worth r 
even if it were not as interestin 
engagingly well-written as it is. ■ 

David Schuman is deputy ntt,-,,_ 

general of Oregon, on leave fi 
faculty of the University of Or: 
Law School. 




