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Theory of Contract in The Merchant of Venice1 

Contracts in one form or another initiate and then drive forward the plot in several of 

Shakespeare’s plays. Hamlet recounts the formation and performance of an agreement between a 

young prince and his father’s ghost. Lear examines the consequences of an inept property 

settlement. Othello stems from a nuptial bond and what happens when an intervener convinces 

one of the parties that the other is in breach. While this jurisprudential jargon does violence to 

the subtleties and depths of the dramas, it is nonetheless faithful to their spirit: one of 

Shakespeare’s concerns is always the web of obligation and commitment that binds humans to 

each other. This is nowhere more evident than in The Merchant of Venice, where the plot’s 

mainspring, a loan contract between Antonio and Shylock, is echoed by several less shocking 

agreements: contracts involving Portia, her father, and her suitors govern the courtship ritual; 

Antonio and Bassanio arrange a loan agreement, as do Shylock and Tubal; Gobbo breaks one 

employment contract and forms another; Portia and Bassanio enter into a marriage contract. 

Shakespeare, writing at a period of history when the mercantile mode of structuring relationships 

was beginning to expand from the economic realm into all other human activity, examines this 

phenomenon in The Merchant of Venice through the lens of contract theory. Ultimately he sees 

the present with distaste, the past with nostalgia, and the future with fear. 

Theories of Contract 

Before discussing Shakespeare’s examination of contract in Merchant of Venice, I must 

distinguish two theories of contract: “pure” and “reform.”2 “Pure” contract theory has, broadly, 

                                                
1 Law school paper, Ed. 
 
2 I have chosen these terms instead of “classical” and “modern” because in literary discussion the 

former would be Greek and Roman, while the latter might begin as early as 1450. The discussion 
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two distinctive features. First, it seeks to minimize unchosen public liability by maximizing 

chosen private liability. The key assumption, in other words, is that duties and obligations are 

assumed by individuals interacting as free moral agents, responding to their individual needs. 

Neither “society” nor “human nature” nor “the community” nor even “God” can assert a claim 

paramount to one voluntarily undertaken by a contracting party. As Grant Gilmore explains, 

“The theory seems to have been dedicated to the proposition that, ideally, no one should be liable 

to anyone for anything” (14). 

A corollary to this assumption is that a vast area of human behavior is considered to be 

properly amenable to regulation by contract: here are no general, received, community-wide laws 

of conduct based on extrinsic, intuitive, religious or pre-antic “standards”; instead, all forms of 

interaction from commerce to marriage, from employment to courtship, from farming to healing, 

are regulated according to terms negotiated by the participating parties, and the larger political 

body has neither the duty nor the right to intervene. 

A second feature of pure contract theory is strict constructionism. Contracts are to be 

construed “objectively”; the intent of the parties is irrelevant, to the extent that it contradicts the 

explicit language of the instrument. 

Thus, pure theory emphasizes contract over tort and crime. It’s normative content is 

minimal: adjectives like “good” and “evil,” “just” and “unjust,” have no bearing on action, 

except insofar as honoring a contract is just and good while breach is unjust and evil, regardless 

of whether the contract is for rosaries or napalm. 

                                                                                                                                                       
that follows is my own synthesis of material from Grant Gilmore, The Death of Contract 

(Columbus, Ohio, 1974) and a year of diligently studied but ineptly apprehended Contracts 

(Eugene, Oregon, 1981-2). 
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This theory, of course, is philosophically and epistemologically inconsistent. The first 

feature, freedom of contract, derives from a liberal individualism which posits that the human 

monad is the irreducible and ultimate social unit— that, reversing Aristotle, the man is prior to 

the polis. Such an outlook should reject the communitarianism inherent in objective linguistics, 

that is, should find repugnant a theory which insists that language itself is not individualistic but 

cultural. Likewise, the relativism which would insist that people determine what is good in any 

given situation by negotiating a bargain, and not by appealing to a cultural-wide Immutable Law, 

should reject the positivism that insists the terms of that bargain be interpreted according to—a 

cultural-wide Immutable Law. 

Be that as it may, pure contract theory makes perfect economic sense. ‘‘Freedom of 

contract” and “absence of un-assumed obligation” provide the merchant with an unlimited 

domain within which to order his affairs; objective construction assures him that the order, once 

erected, will function more or less predictably, without the whimsy, the idiosyncrasy, the 

sentimentalism, or the sloppiness that are the inevitable byproducts of such concepts as intent, 

evil, and injustice. 

“Reform” contract theory is the reverse of pure theory. It seeks to maximize public 

obligation at the expense of freedom of contract. The main assumptions seem to be, first, that 

human relations are governed by a few overarching principles (people should not act 

unconscionably toward each other, the strong should not bully the weak, technical correctness 

should bow to fairness, etc.); and second, that the state has the right to police individual 

agreements in order to guarantee that these principles are enforced. Under this theory, contract 

governs fewer types of interaction, and where it does obtain, justice demands a more liberal 

construction of agreements in order to meet the needs of public policy and effect the intent of the 
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parties. This theory tends toward tort, and is normative: conduct is judged according to ethical or 

moral standards independently derived. Reform theory shares the same contradictions as pure 

theory, in mirror-reverse (eg, it assumes an objective general good, while advocating subjective 

interpretation of language). And while pure contract theory serves bourgeois and commercial 

interests, reform theory is the creature of modern liberal bureaucratic social democracy, with its 

huge nation-states and welfare schemes. 

The Merchant of Venice 

In Shylock, Shakespeare has created the archetypal advocate of pure contract theory. He 

rejects the idea of communal liability and public obligation, in favor of his private contractual 

duty: 

 Portia:   Then must the Jew be merciful. 

 Shylock:  On what compulsion must I? Tell me that.  

    iv.i.182-3 

 Portia:  Have by some surgeon, Shylock, on your charge, 

      To stop his wounds, lest he do bleed to death. 

 Shylock:  Is it so nominated in the bond? 

 Portia:  It is not so expressed, but what of that?   

                ‘Twere good you do so much for charity. 

 Shylock:  I cannot find it. ‘Tis not in the bond. 

     iv.i.257-62 

 
Shylock insists on his freedom to contract, even when the contract is a tort and a wrong. He 

refuses to acknowledge the state’s right to police the terms of the bargain, and insists on a strict 

and literal interpretation of those terms. This literalness is such a deeply-engrained quality that it 
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pervades his language, which is strikingly un-metaphorical. When he does use a trope, he almost 

apologizes: “But stop up my house’s ears,” he warns Jessica, then adds, “I mean my casements.” 

Even when his own literalness is turned against him, he does not abandon it; rather than ask for a 

loose interpretation of “a pound of flesh”—say, “more or less a pound of flesh and appurtenances 

thereto”—he stoically accepts Portia’s interpretation. 

Shylock’s attitude stems from his profession, his residence, and his race. He is a 

commercial and therefore trained in and a beneficiary of pure contract theory. He is a Venetian, 

and thus lives in a mercantile city-state whose prosperity depends on the sanctity of contract: 

 Antonio:  The Duke cannot deny the course of law. 

  For the commodity that strangers have  

  With us in Venice, if it be denied,  

  Will much impeach the justice of his state, 

  Since that the trade and profit of the city 

  Consisteth of all nations. 

    iii.iii.26-31   

 
And he is a Jew. To the oppressed, flexible concepts of justice are too often merely an excuse for 

a double standard that allows the oppressor to piously practice persecution: it is, after all, a 

“liberal” and “reformed” Venetian court that ultimately intervened in the Shylock-Antonio 

contract by trotting out and invoking a law, reminiscent of poll tax and anti-miscegenation 

statute, making it an offense for an “alien” to conspire even indirectly against a Venetian. No 

wonder, then, that Shylock stands by his bond: it is a fixed item in a capricious world, a world at 

the “mercy” of Christians who, as he points out, countenance slavery, practice wife-desertion, 

and steal daughters. 



6 
 

 Regardless of his motivation, Shylock—sometimes condemned, sometimes 

condescended to, sometimes even lauded— stands, in the traditional analysis of The Merchant of 

Venice, as a contrast to Portia. The terms vary: Shylock is Hebrew in his insistence on vengeance  

while Portia is Christian in her application of mercy; Shylock stands for law, Portia for equity; 

Shylock clings to earthly justice while Portia represents the Divine, for “in the course of justice 

none of us/Should see salvation.” In all of these interpretations, Portia is seen as Shakespeare’s 

rebuke to Shylock and his rigid contractual purism; she plays Cardozo to his Holmes and trumps 

his Restatement § 75 with her § 90. In her treatment of the bond she invokes culturally accepted, 

general normative principles: mercy, compassion, etc. She appeals to Shylock’s humanity, and 

represents those forces of modernism that would sacrifice strict adherence to the letter of the 

bargain in order to achieve a result that sits comfortably on the civic conscience. 

 But if one theme of the play is contract, another is surely the deceptiveness of 

appearance. “All that glisters is not gold’’; there are many “goodly apples rotten at the core”; 

many a “plea [is] tainted and corrupt/ But, being seasoned with a gracious voice,/ Obscures the 

show of evil.” The text repeatedly warns us not to be fooled by a superficial virtue, and hints in a 

number of places that this caution applies not merely to Shylock citing scripture to his purpose, 

but to Portia citing statute to hers. Surely Shakespeare does not have Shylock in mind when he 

writes: 

Look on beauty 

 And you shall see ‘tis purchased by the weight,  

 Which therein works a miracle in nature,  

 Making them lightest that wear most of it.  

 So are those crisped snaky golden locks  
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 Which make such wanton gambols with the wind 

 Upon supposed fairness, often known  

 To be the dowry of a second head,  

 The skull that bred them in the sepulcher.   

    iii.ii.88-96 

 
The true subject of these lines is made clear within twenty-five lines of text, when 

Shakespeare has Bassani gaze on a “counterfeit” of Portia and say: 

Here in her hairs 

 The painter plays the spider, and hath woven 

 A golden mesh to entrap the hearts of men 

 Faster than gnats in cobwebs. 

     iii.ii.121-4 

 
Portia’s treatment of contract does not, in fact, distinguish her from Shylock; it allies her with 

him in the camp of the purists. The only significant distinction is that she lacks his candor and 

his socio-political excuses.  

Her attitude toward the Antonio-Shylock bond is the most significant example. Her often-

quoted “quality of mercy” speech stands as prologue to a strict adherence to rigid concepts of 

“justice.” Asked to “wrest the law to your authority,” to “do a little [legal] wrong” in order to 

achieve a “great [equitable] right,” (iv.i.215-16), she refuses, citing that last refuge of the purist, 

the floodgate argument: 

It must not be. There is no power in Venice. 

Can alter a decree established.  
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‘Twill be recorded for a precedent  

And many an error, by the same example,  

Will rush into the state. It cannot be.  

   iv.i.218-22. 

 
Portia, unlike the reform theorist, never advocates a redefinition of justice that would incorporate 

mercy; she suggests that the only alternatives are justice unadorned, and diluted, “seasoned” 

justice. When Shylock refuses to alter his claim, Portia’s rhetoric about “mercy season[ing] 

justice” is unmasked; it turns out to be a trap, allowing her the opportunity to out-Shylock 

Shylock by applying to him the standards of contractual purism and strict construction he himself 

has just ratified. And while it is true that Portia somewhat lightens the penalty on him, recall that 

limitation of damages is a feature not of reform theory, but of pure (Gilmore 48). 

Thus, regarding the Antonio-Shylock contract, Portia is unambiguously pure.  

 It might be argued that this attitude is not the real Portia, that she assumes it, as she 

assumes the disguise of a jurist, only during her foray into Venice, while the real Portia manifests 

herself in Belmont. An examination of the contracts surrounding her courtship and marriage—

agreements made, performed, “confirmed, signed, and ratified” (iii.ii.149) in Venice, shows that 

this dual Portia does not exist. 

 The first of these contracts is the bond between Portia and her father whereby Portia is to 

receive his blessing in marriage while he receives the posthumous satisfaction, like the uncle in 

Hamer v. Sidway, of controlling her choice. While the spirit behind this bond may be 

benevolent—to frustrate fortune-hunters, and insure that Portia’s successful wooer will not be 

swayed by superficialities—still, it imposes a hardship on Portia: “So is the will of a living 

daughter curbed by the will of a dead father.” Most of Shakespeare’s contemporaries would have 
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found the arrangement unconscionable. It stands in the way of young love. It makes the life-

choice of a mate a matter of chance. It epitomizes dead-hand control. Yet Portia herself is 

devoted to its terms: “If I live to be as old as Sibylla, I will die as chaste as Diana unless I be 

obtained by the manner of my father’s will” (i.ii.116-8). Even when she knows which casket 

hides her portrait, she honors the letter and spirit of the bond:3 “I could teach you/How to choose 

right, but I am then forsworn./ So will I never be” (iii.ii.10-12). 

The second contract governing Portia’s courtship is the agreement between Portia’s 

father and each individual suitor whereby he who chooses the wrong casket must forever remain 

single (ii.i.40-42). Again, there may be good motives behind this term: it is a test of sincerity, 

separating the frivolous from the truly devoted admirer. Yet this contract is also unconscionable, 

in precisely the same way as the Antonio-Shylock contract. In fact, the two agreements are 

analytically identical: in each, one party undertakes a gamble which, if unsuccessful, results in a 

loss which is senseless, cruel, and punitive. Further, Portia’s interest in each of these contracts is 

the same: she is a sort of third-party beneficiary, in that while she is not a party to the agreement, 

she stands to benefit or suffer from the gambler’s success or failure in meeting its terms. Had 

Bassanio failed, the marriage would never have happened; when Antonio fails, the marriage 

suffers: “For never shall you lie by Portia’s side,” she tells Bassanio when he has discovered his 

friend’s misfortune, “with an unquiet soul” (iii.ii.8-9). 

                                                
3 Usually. I once witnessed a production of the play in which Portia resolves Bassanio’s 

indecision by placing a goblet of wine on top of the leaden casket at the crucial moment. This 

same production also featured Jessica performing the “frug,” topless, to celebrate her escape 

from Shylock’s house, as well as a Salerio who shouted, “Ciao!” whenever he exited. 
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Portia’s treatment of this harsh contract is consistent with her treatment of Shylock’s loan 

contract. Surely if she were the angel of mercy she appears to be for eighteen lines in the trial 

scene (iv.i.184-202), she would have found some way to “season” the “Justice’’ imposed on 

suitors who guessed the wrong casket. Instead, she dismisses them with ridicule and contempt. 

Of the defeated Moor, she says, “A gentle riddance. Draw the curtains, go./ Let all of his 

complexion choose me so” (ii.vii.78-9). Aragon receives similar scorn: “Thus hath the candle 

singed the moth./ Oh, these deliberate fools! When they do choose,/ They have the wisdom by 

their wit to lose” (ii.ix.79-81). What mercy Portia has seems to be reserved for handsome white 

Christians. Her treatment of contracts is consistently strict and pure. 

Indeed, there are almost no instances in The Merchant of Venice of any other approach. 

In their manner of structuring agreements between themselves, the characters are nearly 

identical. The “merchant” of the title might just as well have been Shylock as Antonio, because 

both are “of Venice” —that is, both are successful members of a mercantile society. The world 

they inhabit is one where commerce not only provides the means to live, but also the metaphor 

and dynamic that shape people’s lives. This is most apparent in the characters’ mode of loving, 

particularly and paradigmatically in the central relationship, the marriage of Bassanio and Portia. 

Shakespeare, whose sonnets and romances testify to history’s most prodigious vocabulary of 

affection, chooses to have the young lovers of this play talk about their passion as though it were 

a business deal. Bassanio’s first words about Portia are these: “In Belmont is a lady richly left.” 

The description continues: 

 Her name is Portia, nothing undervalued  

 To Cato’s daughter, Brutus’ Portia.  

 Nor is the wide world ignorant of her worth,  
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 For the four winds blow in from every coast  

 Renowned suitors. And her sunny locks 

 Hang on her temples like a golden fleece,  

 Which makes her seat of Belmont Colchos’ strand,  

 And many Jasons come in quest of her.  

 O my Antonio, had I but the means  

 To hold a rival place with one of them,  

 I have a mind presages me such thrift  

 That I should questionless be fortunate! 

     i.i.161, 165-76. (Emphasis added) 

Antonio refers to Bassanio’s courtship as “business” (ii.viii.39). Portia’s servant recommends 

Bassanio on the basis of his “Gifts of rich value” (ii.ix.91). Within minutes of their betrothal, 

Portia reminds Bassanio that “what is mine to you and yours/ Is now converted,” and Bassanio 

comments on his “new interest” in Belmont (iii.ii.168-9, 224). Shylock, earlier, has equated 

virtue with solvency (i.iii.12-17); in this regard, as in so many others, he is not so much an 

opposite to the Christians as their less polished alter-ego. 

 In short, Shakespeare portrays a world that has inverted the classical virtues and vices. To 

Aristotle and Plato the good life was one of moderation, lived within limits; disregard of limits 

was hybris and it brought down the wrath of fate. To the Venetians, on the other hand, virtue 

manifests itself in boundless increase. To the traditional moralist, the love of wealth is the root of 

all evil: radix malorem est cupiditas. To the Venetians, the love of wealth provides the energy 

which builds empire. To Jesus, the realm of trade was to be bracketed off and kept distant from 

the realm of love. To the Venetians, the realms are confounded and confused. To Dante, the bond 
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that held together the community and powered the universe was a moto spirituale, an ineffable 

attraction that human beings had toward each other, toward virtue, and toward the Godhead. To 

the Venetians, a bond was something quite different. Shakespeare’s Venice is a wasteland where 

the law of merchants, obeying some inexorable dynamic, has spilled out of its proper bounds, 

spread from Venice to Belmont and beyond, and infected the essence of human relationships: 

love. 

Within this milieu, two relationships stand out as exceptions: the friendship between 

Antonio and Bassanio, and the one between Shylock and Tubal. In each, one person willingly—

almost instinctively, as a reflex—offers to loan his friend money, with no mention of interest, 

penalties, or any form of consideration. Antonio responds to Bassanio’s request thus: “My purse, 

my person, my extremest means,/ Lie all unlocked to your occasions” (i.i.138-9). Shylock, 

likewise, relies on a loan from Tubal, and later, when Jessica has fled, it is apparent that Tubal 

has gone to some expense and effort to help find her. The bond of friendship, then, can survive 

the commercial setting and override the profit motive. But these friendships are rare, and more 

significantly, they are doomed. Much has been made of Antonio’s alleged homosexual attraction 

to Bassanio (“I am the tainted wether of the flock”) as an explanation for his mysterious 

melancholia. A more likely explanation is that Antonio, as both a merchant and a noble friend, 

stands, like Shakespeare, at an historical and geographical spot on the cusp between two eras, 

looking backwards with nostalgia at the classical and feudal world, governed by an elaborate 

scheme of obligation, duty, and status, venerating comitatus and virtu and looking forward on a 

new world, governed by the laws of contract, venerating competition and cupidity—a world in 

which we are all Shylock. 

August, 1982 


