
Recent Developments

State ex rel. Ray Wells, Inc. v.

Hargreaves: Welcome ... to

the Twilight Zone

More than half a century ago, a perplexed Oregon Supreme
Court declared that the question of judge disqualification, implica-
ting intricate issues of separation of powers, "is in the twilight
zone." I Last year in State ex rel. Ray Wells, Inc. v. Hargreaves,2 the
Oregon Supreme Court returned to the twilight zone and sustained,
5-2, the Oregon Legislature's most recent attempt to define a proce-
dure to disqualify circuit court judges. These statutes3 permit judge
disqualification when an attorney or party establishes the belief that
he cannot "have a fair and impartial trial or hearing before [a par-
ticular] judge."4 The allegation need not set forth any "grounds for
the belief"; the belief itself, if made in good faith, suffices.5 The
judge whose disqualification is sought (or her presiding judge) may
challenge the allegation of good faith. However, she bears the bur-
den of disproving it 6-a burden the court acknowledges, in some-
thing of an understatement, as an undesirable proof problem.7

Rejecting a claim that this statutory procedure constitutes an undue
legislative burden on the judiciary,8 the court adds another pro-

I U'Ren v. Bagley, 118 Or. 77, 81, 245 P. 1074, 1075 (1926).
2 306 Or. 610, 761 P.2d 1306 (1988) (Peterson, C.J., dissenting).
3 OR. REV. STAT. §§ 14.210-.270 (1987).
4 Id. at § 14.250. A party or attorney "may establish the belief described in ORS

14.250 by motion supported by affidavit that such party or attorney believes that such
party or attorney cannot have a fair and impartial trial or hearing before such judge and
that it is made in good faith and not for the purpose of delay." Id. at § 14.260(1).
5 Id. at 14.260(1).
6 Id. OR. REV. STAT. § 14.260(1) states:

Such motion [for disqualification] shall be allowed unless the judge moved
against, or the presiding judge in those counties where there is one, challenges
the good faith of the affiant and sets forth the basis of such challenge. In the
event of such challenge, a hearing shall be heard before a disinterested judge.
The burden of proof shall be on the challenging judge to establish that the
motion was made in bad faith or for the purposes of delay.

7 Hargreaves, 306 Or. at 618, 761 P.2d at 1310.
8 Id.
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nouncement to an interbranch dialogue on the subject of judge dis-
qualification that extends back into Oregon political history at least
62 years.9

This dialogue focuses on a policy conflict that is in turn governed
by vague constitutional principles. Liberal disqualification statutes
serve to preserve the public's perception of a fair and impartial judi-
cial system by allowing litigants and counsel to reject judges upon
even the unproven and irrational suspicion of bias or interest.' 0

More stringent requirements, on the other hand, preserve judicial
efficiency, especially when judge-shopping or delay-seeking litigants
abuse disqualification procedures." In striking a balance between
these competing policy considerations, however, the court must ad-
here to the constitutional mandate of "independent and equal" de-
partments,' 2  which prohibits the legislature from "unduly

9 U'Ren v. Bagley, 118 Or. 77, 245 P. 1074 (1926). See generally Disqualification of
Judges For Prejudice or Bias-Common Law Evolution, Current Status, and The Oregon
Experience, 48 OR. L. REV. 311 (1969).

l0 See State ex rel. Lovell v. Weiss, 250 Or. 252, 255, 430 P.2d 357, 358 (1968);
U'Ren, 118 Or. at 82, 245 P. at 1075.

11 See State ex rel Bushman v. Vandenberg, 203 Or. 326, 340, 280 P.2d 344, 350

(1955).
12 See Hargreaves, 306 Or. at 625, 761 P.2d at 1314. Traditionally, this requirement

is seen as deriving from the requirement for "separation of powers," which encompasses
two distinct constitutional limitations. See id. at 620, 761 P.2d at 1311. One, which
might be called the "anti-usurpation principle," prohibits a member of one branch from
performing the functions of another. Id. This limitation is explicitly derived from arti-
cle III, section I of the Oregon Constitution:

[T]he powers of the Government shall be divided into three seperate [sic] de-
partments, the Legislative, the Executive, including the administrative, and
the Judicial; and no person charged with official duties under one of these
departments, shall exercise any functions of another, except as in this Consti-
tution expressly provided.

However, article III, section 1 is not implicated by legislative enactment of judicial
disqualification statutes. Thus, recusal statutes do not implicate anti-usurpation princi-
ples. Rather, these statutes implicate the second limitation imposed by the separation of
powers doctrine, which might be called the "anti-interference principle." This principle
prohibits one branch from unduly interfering with another branch in the performance of
its functions. It inheres in the constitutional description of each branch's respective
sphere of authority. For example, OR. CONST. art. VII, § I vests "[t]he judicial power
of the state.., in one supreme court and in such other courts as may from time to time
be created by law." "When this provision is invoked it becomes [the court's] task to
examine whether some other department of government ... prevents or obstructs the
courts' exercise of its judicial power." Circuit Court v. AFSCME Local 502-A, 295 Or.
542, 547, 669 P.2d 314, 317 (1983).

The court calls attention to these two types of separation of powers concerns in Har-
greaves, 306 Or. at 615 n.2, 762 P.2d at 1308 n.2, asserting that only the first is,
"[s]trictly speaking, a 'separation of powers' problem." Accord State ex rel.
Frohnmayer v. Oregon State Bar, 307 Or. 304, 309, 767 P.2d 893, 896 (1989). This
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burdening" the judiciary in the performance of its constitutionally
defined function.' 3

Judge disqualification statutes in Oregon have at times condi-
tioned mandatory recusal on various combinations of four elements:
an allegation that the judge is prejudiced; an allegation of the facts
upon which the allegation of prejudice is based; an allegation that
the challenge is made in good faith; and some opportunity for the
judge to controvert the assertion of good faith. Judicial discussion
of these statutes has attempted to specify the number or combina-
tion of these elements necessary in order to avoid unduly burdening
the judicial branch.

The first contested disqualification statute 14 required an allega-
tion of prejudice and good faith. In U'Ren v. Bagley,'5 the court
concluded this statute was constitutional even though it did not re-
quire any allegation of underlying facts.

As though attempting to find the absolute limit of the court's per-
missiveness, the legislature in 1947 amended Oregon's recusal stat-
ute to require disqualification upon mere motion, 6 unsupported by
even an allegation that the judge was prejudiced. In essence, the
amended statute allowed a peremptory challenge to disqualify a
judge "for good cause, bad cause, or no cause at all."' 7 The court
responded in State ex reL. Bushman v. Vandenberg" by declaring
the statute an unconstitutional legislative burden on the judiciary.' 9

statement contradicts (or perhaps corrects) a long line of precedents in which legislative
interference with the judiciary is dealt with as a separation of powers problem. See
Sadler v. Oregon State Bar, 275 Or. 279, 293, 550 P.2d 1218, 1226 (1965), cert. denied,
384 U.S. 943 (1966); State ex rel. Oregon State Bar v. Lenske, 243 Or. 477, 495, 407
P.2d 250, 255 (1965); Ramstead v. Morgan, 219 Or. 383, 400, 347 P.2d 594, 601 (1959);
State ex rel. Bushman v. Vandenberg, 203 Or. 326, 333, 280 P.2d 344, 346 (1955);
U'Ren v. Bagley, 118 Or. 77, 81, 245 P. 1074, 1075 (1926). But see AFSCME Local
502-A, 295 Or. at 547, 669 P.2d at 317 (recognizing distinction between art. III, sec. 1
inquiry and art. VII, sec. I inquiry). In contrast to Justice Carson's opinion in Har-
greaves, the United States Supreme Court considers problems of interbranch interfer-
ence as separation of powers problems. See, e.g., Nixon v. Fitzgerald, 457 U.S. 731,
753-54 (1982) (Supreme Court assessing damages against executive presents separation
of powers problem); Mistretta v. United States, - U.S. -, 109 S. Ct. 647 (1989).

13 AFSCME Local 502-A, 295 Or. at 547, 669 P.2d at 317.
14 Act of Feb. 26, 1919, ch. 160, §§ 1-2, 1919 Or. Laws 223 (repealed 1955) (formerly

codified at OR. REV. STAT. §§ 14.220-.230).
15 118 Or. at 85, 245 P. at 1076-77.
16 Act of March 13, 1947, ch. 145, § 1, 1947 Or. Laws 175 (repealed and superseded

1955) (formerly codified at OR. REV. STAT. §§ 14.220-.230).
17 State ex rel.. Bushman v. Vandenberg, 203 Or. 326, 337, 280 P.2d 344, 348 (1955).
18d.

19 See id. at 339, 280 P.2d at 349.
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The legislature then promptly reenacted a statute modeled on the
one sustained in U'Ren, requiring an affidavit alleging in good faith
that the judge was prejudiced.2" This statute was challenged in the
1968 case of State ex rel. Lovell v. Weiss. 21 The Lovell court found
"no reason to abandon the rule expressed in U'Ren "22 but added an
additional requirement: the challenged judge had to have the op-
portunity to contest the challenger's allegation of good faith. The
court engrafted the following procedure onto the statute:23 if the
judge challenged the affiant's allegation of good faith, the affiant
then had the burden, in a hearing before another judge, of testifying
that the affiant had "received information about the trial judge
which, if true, reasonably could be a basis for a fear of prejudice."24

In other words, although the affiant was not required to prove prej-
udice or to allege in his affidavit facts supporting his allegation of
prejudice, when the good faith of that allegation was challenged, he
did have to make out a prima facie case by "some evidence, hearsay
or otherwise," 25 supporting his belief the judge was prejudiced.26

That prima facie case was sufficient to establish, not the judge's
prejudice, but the affiant's good faith belief in the judge's preju-
dice.27 The court stated that this additional requirement was neces-
sary to prevent the statute from becoming in effect an
unconstitutional restatement of the peremptory disqualification re-
jected in Vandenberg.28 Whether this last statement established the
"good faith hearing" as a constitutional requirement, or was merely
dicta, remained unclear.

In 1987, State ex rel. Oliver v. Crookham2 9 offered the court an
opportunity to clarify. Responding to a multifaceted challenge3 0 to

20 Act of May 2, 1955, ch. 408, § 1, 1955 Or. Laws 954 (codified as amended at OR.

REV. STAT. §§ 14.250-.270 (1987)).
21 250 Or. 252, 430 P.2d 357 (1968).
22 Id. at 255, 430 P.2d at 359.
23 See id. at 256-57, 430 P.2d at 359.
24

Id. at 257, 430 P.2d at 360.

25 Id. at 258, 430 P.2d at 360.
26 Id. at 257-58, 430 P.2d at 360.
27 See id. at 258, 430 P.2d at 360.
28 Id. at 255-56, 430 P.2d at 359.
29 302 Or. 533, 731 P.2d 1018 (1987).
30 The defendant circuit court judge argued on appeal that OR. REV. STAT.

§§ 14.250-.270 had been impliedly repealed by OR. CONST. art. VII, § 8 (1968, amended
1976), which provided the exclusive means for removing, suspending or censuring a
judge. Additionally, the defendant argued that the statutes offended separation of pow-
ers and defeated the constitutional requirement that judges be elected. Crookham, 302
Or. at 535-36, 731 P.2d at 1020-21.
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a statute almost identical to the one sustained in Lovell,"' the court
declined to extend what it deemed the existing constitutional re-
quirements. The court stated that it had merely "suggested" in
Lovell that the constitution required a mechanism for challenging
the affiant's good faith, but that now, "[w]ithout necessarily adher-
ing to the constitutional doubts" about a statute without such a
mechanism, the court would "adhere to Lovell's specific holding"
that such a mechanism was necessary. 32 "Absent a change in the
statute," the court declined to overrule Lovell and abolish the good
faith hearing requirement.3 3 The Crookham opinion, then, indi-
cated that the good faith hearing stems from the court's construc-
tion of the statute and was not necessarily a constitutional
requirement. Thus, the court hinted that it would defer to an ex-
plicit legislative decision to eliminate the good faith hearing.

Crookham also imposed another judicially created requirement,
and it, too, lodges in that section of the opinion devoted to statutory
as opposed to constitutional requirements.34 Concluding that the
current system of bare allegations which "tell the trial judge and the
presiding judge nothing" about the source of the alleged prejudice
was "overly generous" to challengers, the court held that "in the
future, an affidavit supporting a motion to recuse a judge... must
allege [the] circumstances" underlying the challenge. 35

Crookham was handed down on January 21, 1987,36 during the
opening weeks of the 1987 legislative session, and it marked the
point at which parties and attorneys would have the most difficulty
achieving judicial disqualification. To compel recusal, an affiant
had to (1) allege in good faith, that (2) the judge was prejudiced,
and this allegation had to be supported by (3) fact statements in the
affidavit. If the challenged judge contested the affiant's good faith,
there was (4) a hearing at which (5) the affiant had the burden. The
statutes themselves only mentioned the first two requirements (an
allegation of prejudice made in good faith) and only the allegation

31 Act of June 22, 1981, ch. 215, §§ 5-6, 1981 Or. Laws 215 (codified at OR. REV.

STAT. §§ 14.250-.260 (1987)).
32 Crookham, 302 Or. at 538, 731 P.2d at 1022 (1987). But see State ex rel. Lovell v.

Weiss, 250 Or. 252, 255-56, 430 P.2d 357, 359 (hearing into good faith apparently re-
quired for statute to be constitutional).

33 Crookham, 302 Or. at 538, 731 P.2d at 1022.
34 The court deals with the constitutionality of OR. REV. STAT. §§ 14.250-.270 sepa-

rately from questions of its interpretation. See Crookham, 302 Or. at 535-38, 731 P.2d
at 1020-22.

35 Crookham, 302 Or. at 541-42, 731 P.2d at 1024 (1987).
36 d. at 533, 731 P.2d at 1018.
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of prejudice itself is derived from the constitution.37 The other fac-
tors were judicial creations, exercises of statutory construction, at
least one of which, the court had hinted, could be eliminated by
explicit legislative mandate.38

That legislative mandate arrived promptly in the 1987 session39

in the form of a statute imposing three changes on the existing stat-
ute,40 each of which the court approved in Hargreaves.4'

First, by explicitly requiring only a belief in prejudice, instead of
the establishment of prejudice,42 and explicitly stating that "[n]o
specific grounds for the allegation need be alleged,"'43 the legislature
eliminated the judicially imposed requirement for the affiant to dis-
close the factual predicate underlying his belief that the judge was
prejudiced." The court approved this change, reasserting the rule
from U'Ren, by noting that the factual requirement was motivated
by practical, not constitutional, concerns. 45 The constitution is sat-
isfied by a bald assertion of belief.46

This holding, based as it is on a distinction between practical and
constitutional requirements, fails in fact to confront the constitu-
tional issue as it has been defined in earlier cases.47 Under the cur-
rent formulation used to test legislation implicating the judiciary, a
law is unconstitutional when it "interferes with the judiciary in a
manner which prevents or obstructs the performance of its irreduci-
ble constitutional task, adjudication. ' 4  This test includes two in-

37 State ex rel Ray Wells, Inc. v. Hargreaves, 306 Or. 610, 617, 761 P.2d 1306, 1309
(1988) ("We never have held that an allegation of good faith is a constitutional require-
ment of a motion and affidavit to disqualify a judge."). But see supra note 32.

38 See supra notes 29-33 and accompanying text.
39 Act of June 16, 1987, ch. 338, §§ 1-2, 1987 Or. Laws 608 (codified at OR. REV.

STAT. §§ 14.250-.260(1) (1987)). OR. REV. STAT. § 14.250 provides:
No judge of a circuit court shall sit to hear or try any suit, action, matter or
proceeding when it is established, as provided in ORS 14.250 to 14.270, that
any party or attorney believes that such party or attorney cannot have a fair
and impartial trial or hearing before such judge. In such case the presiding
judge shall forthwith transfer the cause, matter or proceeding to another judge
of the court, or apply to the Chief Justice of the Supreme Court to send a
judge to try it.

For the relevant portions of ORS 14.260(1), see supra notes 4 & 6.
4OSee Hargreaves, 306 Or. at 614, 761 P.2d at 1307-08.
41 Id. at 618, 761 P.2d at 1310.
4 2 See supra note 40.
4 3 OR. REV. STAT. § 14.260.
44 Hargreaves, 306 Or. at 615-16, 761 P.2d at 1308-09.
4 5 Id.
46Id.
47 See supra note 12 and accompanying text.
48 Circuit Court v. AFSCME Local 502-A, 295 Or. 542, 550, 669 P.2d 314, 319
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quiries, and they are cumulative. One focuses on the function that
the legislation interferes with: it must be part of the judiciary's core
operation (adjudication), as opposed to some peripheral duty (such
as lawyer discipline).49 The second focuses on the extent of the in-
terference: it must be "undue," or significant enough to cripple the
judiciary by working "substantial destruction" of its power through
"outright hindrance."50 The court will strike down a statute only if
it is both a crippling impairment of a judicial function, and that
function lies at the core of judicial process.5 '

Here, the statute unambiguously addresses the core judicial func-
tion of adjudication,52 so the only remaining constitutional inquiry
is the extent of impairment. That, in turn, is nothing more than a
measure of the statute's practical effect. In State ex rel. Emerald
PUD v. Joseph, 3 for example, the question of constitutionality
turned on whether or not a statute imposing a three month deadline
on the court of appeals in certain cases makes proper briefing and
reasoned decisionmaking "impossible." 54 In short, if the statute in
question addresses adjudication per se, the constitutional inquiry
reduces to nothing more than a practical inquiry; when a statute
reaches a certain level of impracticality, it becomes, for that reason,
unconstitutional. Thus, when the court stated that the "factual
foundation" requirement was a rule of practicality, that statement
should have initiated the constitutional inquiry, not ended it.

The second amendment to the disqualification statutes55 ap-
proved by the court in Hargreaves 56 changes the required content of
the allegation from a belief that the "judge is prejudiced" to a belief
that the affiant "cannot have a fair and impartial trial or hearing
before such judge."57 The court correctly holds that the two formu-

(1983). This inquiry was suggested by now Chief Justice Peterson, concurring specially,
in State ex rel. Emerald PUD v. Joseph, 292 Or. 357, 370, 640 P.2d 1011, 1015 (1982)
(citations omitted).

49 See AFSCME Local 502-A, 295 Or. at 550-51, 669 P.2d at 319.
50 See id.
51Id.
52 OR. REV. STAT. § 14.250 applies when a party or attorney believes that he "cannot

have a fair and impartial trial." (emphasis added).
53 292 Or. 357, 640 P.2d 1011 (1982).
54 d. at 362, 640 P.2d at 1014.
55 OR. REV. STAT. §§ 14.250-.260(1) (1987).
56 See State ex rel. Ray Wells, Inc. v. Hargreaves, 306 Or. 610, 617, 761 P.2d 1306,

1309 (1988).
57 Act of June 16, 1987, ch. 338, §§ 1-2, 1987 Or. Laws 608 (codified at OR. REV.

STAT. §§ 14.250-.260(1) (1987)).
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lations are synonymous in this context.5 8

The third amendment makes the "good faith" hearing an explicit
requirement, but shifts the burden of proof from the affiant to the
challenged judge or her presiding judge.5 9 Under the amended stat-
ute, a judge may put the affiant's good faith at issue and call for a
hearing on the matter before a "disinterested judge," but at that
hearing "[t]he burden of proof shall be on the challenging judge to
establish that the motion was made in bad faith or for the purposes
of delay."'  Acknowledging that this shift gives the judge "undesir-
able problems of proof," the court nonetheless sustained the statute
against a charge that the problems were insurmountable:
"[U]ndesirable problems of proof are not unknown .. .nor do
[they] render ORS 14.260(1) the kind of [peremptory] statute con-
demned in State ex reL Bushman v. Vandenberg .... "61

This announcement may be too facile. The shift in burden of
proof does more than increase a judge's proof problems; it also al-
most completely eliminates the possibility that the affiant will ever
have to allege the facts or suspicions underlying her belief. If the
court had merely rejected the judicially imposed requirement from
Crookham to allege underlying facts as part of the affidavit, but re-
tained the requirement that the affiant carry the burden of establish-
ing good faith if challenged, then in essence a challenged judge
could have compelled the affiant to come forth with some underly-
ing foundation to establish that the motion to disqualify was not
merely a ruse. By putting at issue the affiant's good faith, the judge
could have forced her to disclose some "evidence, hearsay or other-
wise, from which a reasonable person could conclude that anyone
possessed of such evidence might reasonably question the trial
judge's impartiality . ". .."' The facts, in other words, were neces-
sary, on request, to substantiate the existence of good faith; an affi-
ant who could not (or, more likely, would not) allege underlying
facts would fail to meet her burden, and her challenge would fail.
Under the amended statute, the affiant will have to come forward
with facts supporting the belief of prejudice only in those rare situa-
tions where the judge has met the nearly impossible burden of estab-

58 See Hargreaves, 306 Or. at 617, 761 P.2d at 1309.

59 Act of June 16, 1987, ch. 338, § 2, 1987 Or. Laws 608 (codified at OR. REV. STAT.

§ 14.260(1)).
6Od.
61 Hargreaves, 306 Or. at 618, 761 P.2d at 1310 (citations omitted).

62 State ex rel. Lovell v. Weiss, 250 Or. 252, 257, 430 P.2d 357, 360 (1967).
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lishing a prima facie case of bad faith.63

Currently, then, judge disqualification is easier than it has been at
any time since the court voided the "peremptory recusal" statute in
State ex reL Bushman v. Vandenberg" in 1955.65 Under ORS
14.250 and 14.160(1) in their present form and as presently con-
strued, attorneys or parties can compel a change in judge by making
a good faith allegation that they believe they cannot receive a fair
trial from that judge. The judge can require a hearing to test
whether the allegation of prejudice is made in good faith, but unless
the judge can present evidence of bad faith, affiants will not have to
come forth with facts underlying their belief. This scheme under
the amended statute is susceptible to abuse; unless a judge can show
that a particular affiant has a history of numerous challenges, or a
pattern of challenges indicative of insincerity, affiants will be able to
compel judge changes at will. But the scheme this one replaces was
also vulnerable. Attorneys could establish good faith merely by al-
leging rumor, gossip or other "hearsay.", 66 The present scheme will
cause an increase in disqualifications over its predecessor only to the
extent challengers are more likely to lie about their "good faith"
than about "evidence, hearsay of otherwise" which would, if true,
establish good faith. That seems a marginal increase.

Further, minimal as the present statutes are, they do not yet ap-
proach the constitutional limit. As suggested in State ex reL Bush-
man v. Vandenberg,67 that limit is a statute allowing disqualification
"for good cause, bad cause, or no cause at all"-a peremptory chal-
lenge.68 In terms of the four criteria set out at the beginning of this
Article, the court has identified only one, the challenger's belief that
he or she cannot receive a fair trial, as constitutionally necessary.69

The court has at least hinted that a good faith allegation is not con-
stitutionally necessary, pointing out that the original disqualifica-
tion statute7° did not require one.7 ' The legislature has been quick
to take up such hints in the past. If it does so in the future, it would

63 See Hargreaves, 306 Or. at 624, 761 P.2d at 1313 (Peterson, C.J., dissenting).

64 203 Or. 326, 276 P.2d 432 (1954), 280 P.2d 344 (1955).
65 See Hargreaves, 306 Or. at 625, 761 P.2d at 1314.
66 See, e.g., Weiss, 250 Or. at 261, 442 P.2d at 242 (attorney establishes good faith by

alleging "awkwardness" in social encounters with judge).
67 203 Or. 326, 276 P.2d 432, 280 P.2d 344 (1955).
68 See id. at 337, 280 P.2d at 348.
69 Weiss, 250 Or. at 255, 430 P.2d at 358-59.
70 Act of Feb. 26, 1919, ch. 160, §§ 1-2, 1919 Or. Laws 223 (repealed 1955) (formerly

codified at OR. REV. STAT. §§ 14.220-.230).
71 State ex rel Ray Wells, Inc. v. Hargreaves, 306 Or. 610, 617, 761 P.2d 1306, 1309
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amend ORS 14.250 and 14.260(1) so as to eliminate the necessity of
alleging good faith and defending that allegation in a hearing. That
statute would, of course, provoke a constitutional challenge, and the
court would find itself once again in the twilight zone.72

DAVID SCHUMAN*

(1988); see also Foster v. Zeiler, 283 Or. 255, 259-60, 584 P.2d 243, 245 (1978) (Linde,
J., concurring).

72 U'Ren v. Bagley, 118 Or. 77, 81, 245 P. 1074, 1075 (1926).
* Assistant Professor, University of Oregon School of Law. B.A., 1966, Stanford;

Ph.D., 1974, University of Chicago; J.D., 1984, University of Oregon.
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