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Evaluating state supreme courts
The Role of State Supreme Courts in
the New Judicial Federalism, by Susan
P. Fino. Greenwood Press, Westport,
CT. 1987. 154 pages. $29.95.

by David Schuman

"The New Judicial Federalism" in the
title of Susan Fino's book refers to the
movement in state supreme courts to
reinvigorate state constitutions as sources
of individual rights over and above the
rights granted by the federal constitu-
tion. Currently that movement enjoys
boom-industry status. Students have
identified over 400 state supreme court
decisions, most dating from the last
three years, interpreting state charters as
more rights-generous than their federal
counterpart. Law review articles in the
field no longer begin with a routine cit-
ation to each other, but with a routine
citation to bibliographies of each other.

Despite its title and a few largely un-
fulfilled promises in her introduction,
Ms. Fino's book has little to do with
"The New Judicial Federalism." Her
research focuses on the period between
1975 and 1978; nothing remotely resem-
bling a "New Federalism" trend ap-
peared until well into the 1980s. Her bib-
liography cites only four articles dealing
with state constitutional law, the most
recent of which dates from 1982. As a
study of the "New Federalism," this
book could no more succeed than a study
of the Old Federalism drawn from
sources written before 1776.

A less trendy but more descriptive
title, and one more in keeping with the
author's modest aims, would be along
the lines of Quantitative Studies of Se-
lected Factors in State Supreme Court
Evaluation. Although one of the factors
Ms. Fino examines is a court's willing-
ness to develop independent state deci-
sional grounds, that factor plays a small
part in her work. The book is actually a
group of more general studies. As a
group, they fail either to state or develop
any thesis. Individually, they contain

some provocative statistical studies and
develop research methods and categories
that, with updated data, could provide
the basis for evaluating state supreme

court performance and suggesting
methods of improving it.

A "good" state supreme court
The first study surveys social science

research on state supreme courts so as to
derive a "model" (or "framework") ac-
counting for the quality of their perfor-
mance. A "good" court, she posits, is one

that develops a body of state law through
the "rendition of principled decisions,
... provides leadership for other states

and is sensitive to the importance of
judicial craftsmanship to lend legitimacy
to its opinions." (p. 5). So far, so good.
To identify such courts, she constructs a

scoring system that rates opinions on
three factors: their reliance on indepen-
dent and adequate state grounds in all
types of cases, common law and statu-
tory as well as constitutional; the num-
ber of citations to other states' opinions;
and the number of citations to law
review articles. This procedure, she says,

"involves no judgment calls on the part
of the researcher" and "avoids the prob-
lem of value-laden indices." (p. 6).

Several flaws mar this technique. First,
it operates from the self-contradictory
premise that a value-neutral definition
of a "good" supreme court can exist (and
that if it could, it would somehow be
better than a value-laden one). Second, it
makes an unexplained and undoubtedly

erroneous link between well-crafted
opinions and ones that ignore federal
precedent and cite law reviews. Given
the universal access to computerized data
bases that now include legal scholar-

ship, in addition to all state and federal
opinions, no scale relying on quantity or
source of citation can have any relation-
ship to craft. Third, it seems to equate
independent analysis of statutes, com-
mon law issues and state constitutions.
In fact, "independence" of federal prece-
dent is not a trait for which a court

should garner praise except in the con-
stitutional context. A court that cites
federal common-law and statutory cases
is likely to be creative, not dependent.

Having defined good state supreme

court performance, Ms. Fino canvasses
the social science literature for variables
that may be related to quality. Those she
lists fall into two categories: "institu-
tional" variables, such as the existence of

an intermediate appellate court, size of
support staff, method of recruitment,

term of office; and "contextual" varia-
bles such as the ambient political and
legal culture of the state and its degree of

socio-economic unity. But having iden-
tified "quality" and what might possi-
bly account for it, this study does not test
any hypotheses or attempt to link par-
ticular variables with good or bad per-
formance. The chapter merely "lays the
groundwork for the systematic study of

these courts." (p. 21). Unfortunately, the
rest of the book does not build on that

groundwork.

Classifying state supreme courts
Ms. Fino's second chapter begins with a
purely descriptive section on institu-
tional characteristics of state supreme

courts drawn from the 1976 and 1978
editions of State Court Systems, pub-
lished by the Council on State Govern-
ments. Although several charts appear,
the conclusion-that "there is no such
thing as a 'typical' state court system"-
is unenlightening. From there, the chap-
ter moves without transition into a pres-
entation of data showing a "suggestive"
but "not statistically significant" corre-
lation between a state's method of judi-
cial recruitment and its political culture;

the author, borrowing terms from a well-
known study by Daniel Elazar, classifies
each state as either "Moralistic," "Indi-
vidualistic" or "Traditional," depend-
ing on its geographical region.

Thus, for example, recruitment based

on merit is found most often in the
"Moralistic Midwest." (p. 34). Because
the three categories of political cultures
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are painted with such broad strokes, and
because the link between region and cul-
ture is so tenuous, Ms. Fino's claim that
she has "added to our knowledge of the
relationship between political culture
and the institutional characteristics of
state courts" (p. 43) strikes the reviewer
as an overstatement. Chapter Two con-
cludes, again without noticeable transi-
tion, with an elegantly derived systeri
for putting state supreme courts into one
of six classes. The author characterizes
this classification system as "useful,"
without demonstrating what it might be
useful for.

Instead, she abruptly shifts her focus
onto the justices and again, using pub-
lished data from the mid-1970s, reaches
some tentative conclusions: first, judges
on state supreme courts have remarkably
similar backgrounds; second, there is
virtually no relation between how judges
come to the bench, how long their terms
of office are and how "exceptional" their
"legal talent" is. These conclusions may
merit further study-but such study

should avoid Ms. Fino's crude methods,
which, for example, measure judges'
"exceptional legal talent" by whether

they went to an Ivy League law school, a
criterion that fails to capture judges
who, for example, went to Stanford,
Boalt Hall, Michigan or Chicago.

A sense of impatience
At this point the reader has progressed
through over half of the book with a
growing sense of impatience. When will
we see the common thread running

A smorgasbord of information
The Judiciary-Selection, Compensa-
tion, Ethics, and Discipline, by Marvin
Comisky and Philip C. Paterson with
the assistance of William E. Taylor, Ill.
Greenwood Press, Westport, CT. 1987.
260 pages. $39.95.

by Jeanette E. Bahnke

Between the covers of this book lies a
smorgasbord of judicial information.
The reader may browse the selection at
will, picking up whatever tidbits satisfy
specific queries or pique his curiosity.
Certainly, the authors' exemplary re-
search is evident in the Notes section
concluding each chapter; members of
judicial commissions, members of the

through these studies, which, to this
point, share nothing buta general topic?
When will the author draw some inter-
estingor significant inferences from this
laboriously assembled and tirelessly
manipulated data? When will all this
quantification, for the benefit of which
we have seen such rich concepts as "pol-
itical culture" and "legal talent" reduced
to simplistic categories, bear fruit?

The remaining two chapters only ex-
acerbate the problems. Both examine the
work of six state supreme courts in 1975:
Arizona, Kentucky, California, Michi-
gan, Nebraska and New Jersey. Examin-
ing all of the opinions from these courts,
the author compares performance in
such areas of dubious significance as
percentage of unanimous decisions, dis-
sents and concurrences; use of independ-
ent and adequate state grounds (again,
in all types of cases); and "judicial acti-
vism." Chapter Four contains a tabula-
tion showing the results of this examina-
tion, and a good deal of speculation
about what it might mean ("I believe
states with the highest levels of intrastate
cohesiveness show the lowest reversal
rates because most political actors, in-
cluding trial and appellate judges, agree
on the tacit rules which govern political
decisions. Conversely,..." (p. 74-75).

Chapter Five retreads some of the
same ground, rendering more subjective
and impressionistic portraits of the six
courts and suggesting that performance
level relates to level of internal unity,

political culture and institutional char-
acteristics. To the extent that the various

bar or bench and judicial scholars will
appreciate the access to supplementary
material these sections provide. However,
just as a hungry patron sometimes may
be disappointed by the smorgasbord's in-
adequate variety of salads or desserts, so
the reader may come away from some
chapters unsatisfied, desiring additional
author commentary or examples.

In the chapter on judicial selection,
the reader receives a good overview of the
process, both historical and contempor-
ary. The authors place major emphasis
on the commission plan for judicial
nomination and appointment, outlin-
ing methods for initial selection and fil-
ling vacancies. They also describe the
judicial retention election process, which

statistical work comes to fruition at all,
this is where it happens. Each portrait
suggests a level of performance and
speculates as to the various factors that
might account for it. Ms. Fino feels obli-
gated to apologize for these observations
because they "cannot be 'proven' or 'dis-
proven' by anything in the data set." (p.
87). Yet although no over-arching con-
clusions emerge, interesting and sugges-
tive hypotheses do. Perhaps the Arizona
court in 1975 was neither innovative nor
creative because the justices were under-
paid, overworked and burdened with
trivial contract and tort cases. Perhaps
the New Jersey court is "a sterling exam-
ple" (p. 108) because it is well-endowed
with support staff, has an intermediate
appellate court to screen out unimpor-
tant cases and enjoys a heritage of judi-
cial involvement in state politics.

This book is not without value. Al-
though flawed by a misleading title,
structural incoherence and a prose style
that too often reads like the tax code, the
short volume contains some indepen-
dently interesting statistical studies and,
in its final chapter, makes some percep-
tive suggestions regarding factors which
might be related to the quality of state
supreme courts. Other authors, or Ms.
Fino herself, could use some of the meth-
ods and categories in this book with an
updated data base to produce a valuable
descriptive and prescriptive volume on
state supreme court performance. 0

DAVID SCHUMAN is a visiting assistant pro-
fessor at the University of Oregon Law School.

is an integral part of merit selection. One
flaw in this chapter is the failure to give
more than cursory treatment to the merit
selection plan. A neophyte to the judi-
cial selection process will learn little
about the purpose or function of this
plan from this chapter and might well
overlook its weighty role in the judicial
selection process.

However selected, judges must be com-
pensated. The principal methods of com-
pensation, factors determining salary
and benefits, cost of living adjustments
(COLAs) and various prohibitions con-
cerning judicial compensation receive
thorough discussion. This reviewer
wishes the authors had allocated some
space for a discussion of the effectiveness



of judicial compensation commissions.
Although these commissions tender rec-
ommendations to legislatures or chief
executives, how much weight do their
recommendations carry? Have the com-
missions been successful in keeping judi-
cial salaries at least even with inflation?

This chapter also does not address a
major concern of many judges, former
judges and judicial commentators: judi-
cial salaries that fail to keep pace with
those of private sector attorneys and cor-
porate executives will result in an exo-
dus from the bench. Are the most expe-
rienced, qualified judges returning to
the private sector, leaving mediocre jur-
ists to fill the vacancies? Does a feasible
solution exist to bridge the gap between
public and private sector salaries?

Once a judge has been selected and his
salary determined, he does not possess
unfettered discretion to hear and pro-
nounce judgment on all cases and con-
troversies. The chapter focusing on dis-
qualification and recusal first lays the
common law grounds for disqualifica-
tion. Springing from the common law
are Canons 3C and 3D of the ABA-
sponsored Code of Judicial Conduct and
its counterpart in the federal system, 28
U.S.C. §455. Valuable analysis of Can-
ons 3C and 3D are applied to potential
reasons for disqualifications: financial
interest, familial relationships, former
professional involvements in a matter

The debate in perspective
Models of Court Management, by
Donald C. Dahlin. Associated Faculty
Press, Incorporated, Millwood, New
York. 1986. 125 pages. $21.95.

by Steven W. Hays

Anyone familiar with the court reform
movement is well aware of the fact that
two opposing models of court manage-
ment exist. The first, termed the "uni-
fied" and/or "traditional" model, is that
which can be traced to Roscoe Pound's
original criticisms of, and solutions to,
the administrative anarchy that once
prevailed in state and local court sys-
tems. This approach to studying court
administration derives its intellectual
focus from the school of management
thought that was pervasive when Pound
first commenced his reform agenda.
Based on the Weberian notion of bureau-

currently before the bench, actual bias or
an appearance of bias.

Examination of the Code continues in
the chapter on political activity. This
chapter effectively deals with a quandary
confronting many judges: how a judge,
deemed by virtue of his robe to be an
apolitical creature, survives unscathed
in a politically-oriented selection pro-
cess if he or she must run for election.
ABA Canon 7 anchors this chapter, a
must-read for any jurist.

After having devoted two detailed
chapters to disqualification and politi-
cal activity, the authors attempt to deal
with all other ethical problems covered
by the Code in one chapter on judicial
discipline. Although it is refreshing to
see someone other than the American
Judicature Society disseminating infor-
mation about the discipline commission
system, in the opinion of this reviewer,
the judicial discipline system merits its
own chapter. Instead, its inclusion in
this chapter permits only superficial
treatment of a complex subject. The
reader is deprived of essential descrip-
tion and explanation.

Creating a separate chapter for the
commission system would have allowed
the authors to expand upon the grounds
for judicial discipline, which also are
covered in cursory fashion. The reader
can draw little useful information about
this consequential topic. In place of

cracy, the traditional model emphasizes
simplified and consolidated court struc-
tures, centralized management and rule-
making and other measures that foster
coordination, control and accountabil-
ity. These values and objectives have, for
the most part, achieved widespread cur-
rency through their inclusion in the
1973 Courts volume [National Advisory
Commission on Criminal Justice Stan-
dards and Goals] and in the American
Bar Association's 1974 Standards Relat-
ing to Court Organization.

Although still very much in the main-
stream of court management thought,
the traditional model is no longer the
unchallenged intellectual anchor of the
court reform movement. Instead, a com-
peting paradigm has been advanced by
theorists and practitioners schooled in
contingency theory and other contem-
porary approaches to the administrative

pragmatic definitions and situational
examples, the reader finds mere tag titles
and recitations of statistics.

More detail is provided in the chapter
on removal of judges. The authors re-
turn to specific application of Code sec-
tions and examples culled from actual
removal proceedings. This reviewer
wishes for a more extensive section de-
voted to compulsory retirement or sus-
pension resulting from disability. Judges
in particular should welcome specific
examples and discussion of the repercus-
sions of compulsory retirement or sus-
pension on their benefits.

The book concludes with a succinct
review of civil and criminal liability as

applied to judicial acts or failures to act.
One subsection offers an excellent inter-
pretation of the term "judicial act." The
reader takes a brief tour of the judicial
immunity realm and emerges with a
clearer understanding of the concept.

Replete with constitutional, statutory,
precedential and Code citations, this
book is a valuable reference tool. The
authors have grappled with an involved
topic and generally have presented it in a
format accessible to a wide range of read-
ers. With the exception of the few flaws
noted in this review, the judicial com-
munity has gained a valuable asset. 0

JEANETTE E. BAHNKE is an assistant public
defender for Vermilion County, Illinois.

discipline. Arising primarily from the
writings of individuals affiliated with the
Institute for Court Management (Ernest
Friesen, Geoff Gallas, Carl Barr and H.
Ted Rubin, for example), the alternative
court management model offers a more
open-systems view of the judicial system
than is possible within orthodox theory.
By emphasizing certain fundamental
characteristics of court structures- their
interdependencies with other criminal
justice agencies, the locally-oriented na-
ture of most justice systems, the profes-
sional nature of their employees and the
bewildering complexities of courthouse
activities-proponents of the new court
management model advocate a decen-
tralized and consultative organizational
arrangement. This format is viewed as
being more consistent with the nature
and mission of the judicial system; it
results in a court structure that is more
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