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DAVID SCHUMAN* 

The Creation of the Oregon 

Constitution 

0 REGON has had only one constitution, created during a 
single month in 1857. The sixty drafters, most of whom 

were farmers, 1 produced a state charter remarkable only for its 
conventionality and small-mindedness; 172 of its 185 sections 
were copied from other constitutions,2 and the thirteen original 
ones consisted almost entirely of various racial exclusions and 
measures limiting state expenditures.3 

Despite this apparent crabbed conservatism, however, the Or
egon Constitution has played a key role in the twentieth cen
tury's most radical and progressive state constitutional 
developments: the so-called Oregon System of popular democ
racy, which grew out of the initiative and referendum provisions 
of the Oregon Constitution;4 and the revival of state constitu
tional rights known as the "new judicial federalism," first and 
most persistently practiced by the Oregon judiciary. These influ
ential doctrines derive not from the text of the document as 
drafted in 1857, but from subsequent historical developments: 
the populist reform politics of the early twentieth century and the 
revival of state constitutionalism by the Oregon Supreme Court 
beginning in the late 1970s. 

* Associate Professor and Associate Dean for Academic Affairs, University of 
Oregon School of Law. B.A., Stanford University, 1966; Ph.D., University of Chi
cago, 1974; J.D., University of Oregon School of Law, 1984. This article, in abridged 
form, will appear as part of Chapter 1 of DAVID SCHUMAN, THE OREGON CoNsn. 
TUTION: A REFERENCE GumE (G. Alan Tarr ed., forthcoming 1997). 

1 THE OREGON CONSTITUTION AND PROCEEDINGS AND DEBATES OF THE CONSTI
TUTIONAL CONVENTION OF 1857, at 28-29 (Charles H. Carey ed., 1926) [hereinafter 
OREGON CONSTITUTION AND PROCEEDINGS]. 

2 See, e.g., id. at app. a (listing correlations between the 1857 Oregon Constitution 
and the constitutions of Indiana, Maine, and Iowa). 

3 Id. See generally W.C. Palmer, The Sources of the Oregon Constitution, 5 OR. L. 
REv. 200 (1926). 

4 David Schuman, The Origin of State Constitutional Direct Democracy: William 
Simon U'Ren and "The Oregon System", 67 TEMP. L. REv. 947 (1994). 
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Yet the distinctive political culture that gave rise to those later 
progressive developments was present even at the founding. 
Along with meanness of spirit, the original Oregon Constitution 
reflected a civic-minded people committed to public discourse on 
important issues, within a bounded universe in which the very 
terms "public" and "civic" had an intentionally limited and pro
vincial meaning.5 

I 
PRECURSORS TO THE CONSTITUTION 

The first nonnative government of what is now Oregon was the 
regulation of employees and other settlers by private British fur
trading companies-first John Jacob Astor's Pacific Fur Com
pany, then the Northwest Fur Company, which merged with the 
Hudson's Bay Company in 1820.6 Between 1824 and the early 
1840s, this private rule was in essence that of one man, Dr. John 
McLoughlin, chief factor of the Company in the northwest. 7 

However, as the trapper population declined in proportion to 
other immigrants, particularly Methodist missionaries and farm
ers, the influence of the fur traders and the British declined as 
well, leaving a political vacuum.8 Although both Britain and the 
United States had significant claims in the area under an 1821 
Treaty of Joint Occupation, neither nation had ever established a 
formal government. The American settlers filled this vacuum as 
early as 1841, adopting the laws of New York pending the forma
tion of a more permanent polity.9 

That polity formally began in 1843. American settlers, meeting 
in Champoeg on May 2, elected a committee to draft a founding 
compact for submission to the people. As a result of the subse
quent plebiscite of July 5, Oregon had its first constitution.10 The 
document contained a bill of rights guaranteeing religious free
dom, trial by jury, proportionate representation, common law ju
dicial procedure, habeas corpus, public schools and "good faith 

5 DAVID ALAN JOHNSON, FOUNDING THE FAR WEST: CALIFORNIA, OREGON, 

AND NEVADA, 1840-1890, at 9, 41, 58 (1992). 
6 Marie M. Bradley, Political Beginnings in Oregon, 9 Q. OR. HrsT. Soc'Y, 42, 45 

(1908); James R. Robertson, The Genesis of Political Authority and of a Common
wealth Government in Oregon, 1 Q. OR. HrST. Soc'Y 3, 10 (1900). 

7 Bradley, supra note 6, at 45-46. 
S Id. at 46-47. 
9 Id. at 47-48. 
10 Id. at 50-51. 
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towards the Indians."11 It also banned slavery.12 The govern
ment consisted of a nine-member legislature, elected annually; a 
three-member executive committee; and a judicial department 
with supreme, associate and probate judges.13 Less familiar pro
visions included an elaborate law governing land transactions 
and prohibiting private claims on town sites and water rights in 
order to facilitate "the transaction of mercantile or manufactur
ing operations."14 The constitution had no mechanism for impos
ing taxes. The government was to receive support entirely from 
voluntary subscriptions and United States government funds, 
which the drafters believed would arrive soon after the annexa
tion they anticipated within a year.15 

Contrary to expectations, the United States government did 
not soon take possession of the Oregon Territory. No funds ar
rived, and the first constitution quickly proved unworkable. In 
fact, the first official act of the executive committee, within a year 
of its formation, was to recommend wholesale revision of the 
government.16 The legislature accepted this recommendation, 
and submitted to the people a revised constitution with a single 
executive and more representatives.17 On July 26, 1845, the peo
ple approved this constitution; the provisional government could 
levy taxes, define boundaries, wage war, and perform all custom
ary official activities.18 This government lasted three years. In 
1848 the United States, having settled its boundary dispute with 
Great Britain, made Oregon an official territory with federally 
appointed executive and judicial branches and federal review of 
all legislation.19 

No sooner had Oregon achieved territorial status than it began 
to move toward statehood-the development that would require, 
for the first time, a genuine constitution. In 1849, during the first 
session of the Territorial Legislature, one representative offered 

11 Id. at 52. 
12 Id. 
13 Robertson, supra note 6, at 36. 
14 Bradley, supra note 6, at 52-53. 
15 Robertson, supra note 6, at 37. 
16 Id. 
17 Id. at 37-39. 
18 Id. at 38-39. 
19 HUBERT HOWE BANCROFT, THE WORKS OF HUBERT HOWE BANCROFT, HIS

TORY OF OREGON, VOL. I, 1834-1848, at 772-82 (San Francisco, The History Co. 
1886). 
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a bill calling for a plebiscite on the question of statehood.20 The 
bill was tabled, but a similar bill resurfaced in the next year's first 
session, only to suffer the same fate. 21 In each of the next two 
sessions, both houses passed bills setting up committees to study 
the possibility of statehood, but no action was taken.22 In the 
1853 session the House passed a bill to submit the question of a 
state constitution to the people, but the bill died in the other 
charnber.23 

By this time, the issue of statehood had turned partisan. Ore
gon was quickly becoming politically divided between Whigs, 
centered in Portland and speaking through Thomas Dryer's 
Weekly Oregonian, and the more numerous and powerful Demo
crats, centered in Salem and speaking through Asahel Bush's Or
egon Statesman .24 Because the Whig administrations of 
Presidents Taylor (1849-50) and Fillmore (1859-53) filled impor
tant territorial positions with Whig appointees, Oregon's Whigs 
staked out a position in favor of the status quo over statehood, 
because they knew change would result in Democratic office
holders. Democrats in general, particularly the powerful group 
surrounding Bush known as "the Salem Clique,"25 espoused 
statehood because they resented these Whig appointments. The 
advent of Pierce's Democratic administration in 1853 did nothing 
to quell the Clique's pro-statehood sentiment, however, because 
although Pierce did appoint Democrats to Oregon offices, they 
were non-Oregonians.26 

Thus, when statehood agitation reappeared in the 1854 legisla
ture, it was known as "the Democratic Dogma of Statehood."27 

By that time, Democrats, swept into office on Pierce's coattails in 
1852, had solidified control of both houses;28 they managed to 
pass a bill referring the question of statehood to the people. 
Statehood lost, 4079 to 3210, after a strident battle in the edito-

20 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 7. 
21 Id. 
22 Id. at 9-10. 
23 Id. at 11. 
24 Id. at 8-10; GoRDoN B. DODDS, OREGON: A BICENTENNIAL HISTORY 96-97 

(1977). 
25 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 10. 
26 See id. at 9; WALTER C. WooDWARD, THE RlsE AND EARLY HISTORY OF 

POLITICAL PARTIES IN OREGON, 1843-1868, at 76-78 (1913). 
27 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 15. 
28 WOODWARD, supra note 26, at 76. 
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rial pages of the Oregonian and the Statesman.29 1\vice more the 
legislature referred the matter to the people-in June, 1855 and 
April, 185630-with the same outcome, but with statehood losing 
each time by a smaller margin.31 Finally, in June, 1857, faced 
with the issue for the fourth time, the people of Oregon voted to 
hold a constitutional convention and petition to join the Union.32 
Surprisingly, this vote was not close: despite having lost by 249 
votes a year earlier, statehood now prevailed by a vote of 7617 to 
1679.33 The explanation, ultimately yet obliquely, involved the 
issue that was dominating national politics at the time: race. 

Although it is an understatement to say that early Oregonians 
were hostile to nonwhites-one of the first acts of the provisional 
legislature made Black immigration a crime punishable by whip
ping,34 and the territory's most influential Democrat once re
ferred in print to abolitionists as "nigger-struck dames"35-
nonetheless slavery never existed to any significant extent inter
ritorial Oregon.36 It was contrary to statute,37 judicially prohib
ited38 and impractical.39 Perhaps most importantly to the 
settlers, it would have required proximity to "negroes," and it 
conjured paranoid nightmares of an antiwhite alliance between 
rampaging escaped slaves and lndians.40 The Missouri Compro-

29 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 12-22. 
30 Id. at 15-17. 
31 /d. at 15-17, 20. 
32 /d. at 21. 
33 Id. at 20-21. 
34 Robertson, supra note 6, at 38. 
35 WOODWARD, supra note 26, at 93 (quoting Asahel Bush, OREGON STATESMAN, 

July 14, 1855). 
36 One author, T.W. Davenport, Slavery Question in Oregon, 9 Q. OR. H1sT. 

Soc'Y 189, 196 (1908), asserts that there were never any slaves in Oregon, but 
Woodward says that there were never any legal slaves, and cites persuasive first
hand accounts of encounters with slave-owners. WOODWARD, supra note 26, at 123-
24. 

37 See Sidney Teiser, The Life of George H. Williams: Almost Chief-Justice, 47 Q. 
OR. HIST. Soc'y 255, 260 (1946). 

38 See id. at 259-60. Teiser refers here to an 1853 habeas corpus case. Apparently, 
there is debate on whether the case actually involved a decision on the question of 
slavery. Id. at 260 n.21. For further historical interest in the case, Holmes v. Ford, 
see Documentary: The Case of Robin Holmes v. Nathaniel Ford, 23 Q. OR. HIST. 
Soc'y 111 (1922) (compilation of habeas corpus proceedings and Judge Williams's 
decision). 

39 Letter from George H. Williams to the OREGON STATESMAN (July 28, 1857), 
reprinted in 9 Q. OR. HIST. Soc'y 254 (1908). 

40 WOODWARD, supra note 26, at 89. 



616 OREGON LAW REVIEW [Vol. 74, 1995] 

mise of 1820,41 in any event, seemed to settle the issue: Oregon, 
north of the Compromise line, would be free.42 

The Kansas-Nebraska Act of 185443 destroyed that consensus. 
Widely understood to "repeal" the Missouri Compromise, the 
terms of the Act permitted territorial self-determination on slav
ery, thus making its official introduction into Oregon a theoreti
cal, if not a practical, possibility.44 Oregon's political parties split 
over the issue, with the more passionate free-state advocates 
within both the Whigs and Democrats fusing into a small Repub
lican Party.45 Within the remaining membership of the main
stream parties, the slavery issue evoked radically divergent 
positions. Judge George H. Williams, a Democrat and Territorial 
Supreme Court justice who later played an important role in 
both the Constitutional Convention and the progressive refound
ing, wrote an influential and widely circulated letter to the States
man arguing that slavery should be prohibited in Oregon on 
economic, if not moral, grounds.46 As a result, he lost the sup
port of such other influential Democrats as Joseph Lane, Ore
gon's delegate to the Senate and former Territorial Governor, 
whom he regarded as "active for slavery,"47 and Judge Matthew 
Deady, a fellow Supreme Court justice and later the president of 
the Constitutional Convention, for which Deady would run on a 
pro-slavery platform.48 

Events outside of Oregon, however, conspired to submerge 
this rift and propel the territory and all its factions toward state
hood. Civil strife erupted in Kansas, and federal forces inter
vened on the pro-slavery side. Oregonians of all political stripes 
feared that continued territorial status, coupled with deep divi-

41 Ch. 22, 3 Stat. 545 (1820). 
42 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 22. 
43 Ch. 59, 10 Stat. 277 (1854). 
44 WOODWARD, supra note 26, at 90-92; OREGON CONSTITUTION AND PROCEED

INGS, supra note 1, at 23; Helen L. Seagraves, Oregon's 1857 Constitution, 30 REED 
C. Buu.., June 1952, at 3, 15-16. 

45 WOODWARD, supra note 26, at 100-07; OREGON CONSTITUTION AND PROCEED
INGS, supra note 1, at 23; DODDS, supra note 24, at 98. 

46 See supra note 39. 
47 George H. Williams, Political History of Oregon from 1853 to 1865, 2 Q. OR. 

HIST. Soc'y 1, 16 (1901); WOODWARD, supra note 26, at 117; see also Teiser, supra 
note 37, at 266. 

48 See generally Ralph J. Mooney, Matthew Deady and the Federal Judicial Re
sponse to Racism in the Early West, 63 OR. L. REv. 561, 581-82 (1984); OREGON 
CONSTITUTION AND PROCEEDINGS, supra note 1, at 32. 
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sion over slavery, invited similar federal intervention.49 Whigs 
and Republicans feared that any intervention, under the author
ity of what they perceived as a pro-slavery Democratic adminis
tration, would favor pro-slavery forces.50 Democrats, while 
divided over the merits of slavery, stood absolutely united on the 
issue of local sovereignty, preferring any Oregon-determined so
lution to the problem over any federally imposed one. Thus, the 
Oregonian spoke for nearly the entire population in an editorial 
on November 1, 1856: "If the power of the regular army is to be 
used to crush out freedom in the Territories ... we had better 
throw off our vassalage and become a state at once."51 To 
Oregonians, in other words, issues of slavery, patronage and eco
nomics gave way to the prior issue of self-determination. After 
the Oregonian editorial had both reflected and helped build a 
pro-statehood consensus, the people voted overwhelmingly in 
the next election to convene a constitutional convention.52 

II 

THE CONSTITUTIONAL CONVENTION 

A. Organization and Procedures 

At the same election (June 1857) the voters also chose conven
tion delegates.53 Slavery, oddly enough, was not a key issue 
around which opposing candidates framed their campaigns. 
Both the Republican and the Whig party conventions officially 
adopted free-state positions,54 while the Democratic convention 
resolved to endorse candidates regardless of how they stood on 
slavery, proposing instead that the issue should be decided not by 
the convention, but by plebiscite afterwards.55 Only one candi
date, Democrat Matthew Deady, ran as an avowed pro-slavery 
advocate,56 although contemporary anti-slavery Democrat Judge 
Williams believed that most of his Democratic colleagues pri
vately supported Deady's position57-and indeed the Democrat-

49 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 23-24. 
50 Id. at 24. 
51 WOODWARD, supra note 26, at 98. 
52 See OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 21. 
53 Id. at 21. 
54 Id. at 24. 
55 Id. 
56 Id. at 32. 
57 Williams, supra note 47, at 8-9. 
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controlled convention elected Deady as its president. 58 

Democrats in fact dominated the convention.59 One delegate 
later estimated that "regular" Democrats-those whose free
state stance had not turned them into virtual Republicans-made 
up three-fourths of the sixty delegates. They came to the conven
tion well-organized and disciplined, having already met in caucus 
and drafted at least one article.60 Although Oregon Democrats 
were by no means obedient soldiers taking marching orders from 
the national party-that party, after all, took a firm stand against 
local sovereignty-they did share a basic political orientation. 
Both the national and local organizations favored strict regula
tion of corporations, especially banks, and preferred small over 
big government.61 And regardless of party affiliation-in addi
tion to the Democrats there were Independents, Whigs, and one 
official Republican62-the delegates were all pioneers. "[N]one 
... was wealthy, and many ... had known the pinch of hard times 
and had suffered from scarcity of the comforts of life. "63 They 
mostly came from midwestern states, so that their ideas about 
state constitutions were shaped by the "reform" charters many of 
those states had enacted in the 1840s. 64 Further, they had 
formed their political ideals in the lexicon of classical republican
ism, 65 valuing independence and civic-minded altruism, while 
also believing in the inherently ennobling results of political par
ticipation in "face-to-face relationships, conducted by well
known friends and neighbors."66 Significantly, these Oregonians 
had affirmatively chosen the self-sufficient, rural, noncommercial 
alternative to the gold-driven dynamism of the California econ
omy.67 Thirty-three were farmers, eighteen were lawyers (includ
ing all three of the Territorial Supreme Court justices), five were 
gold miners, two were journalists, and one was a civil engineer.68 

58 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 27. 
59 Seagraves, supra note 44, at 8. 
(,() JOHNSON, supra note 5, at 172-73. 
61 Seagraves, supra note 44, at 5. 
62 John R. McBride, Address Before the Oregon Historical Society (Dec. 20, 

1906), reprinted in THE OREGON CONSTITUTION AND PROCEEDINGS AND DEBATES 
OF THE CoNSTITUTIONAL CoNVENTION OF 1857, at 483 (Charles H. Carey, ed. 1926) 
[hereinafter McBride Address). 

63 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 56. 
64 JOHNSON, supra note 5, at 142. 
65 Id. at 9. 
66 Id. at 41. 
67 Id. at 8, 42, 44. 
68 McBride Address, supra note 62, at 484. 
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Not surprisingly, despite their numbers, "the lawyers monopo
lized most of the time and the farmers the least."69 Seventeen 
were past or current members of the territorial legislature.70 

Delegate John Kelsay was a veteran of an earlier Ohio constitu
tional convention and delegates Delazon Smith and George Wil
liams had been active in Iowa statehood campaigns.71 Chester 
Terry, recently immigrated from Indiana, brought with him a 
copy of that state's constitution,72 and the debates demonstrate 
that many of the delegates were familiar with existing state 
charters.73 

The Constitutional Convention opened in Salem on Monday, 
August 17, 1857. The first sessions were devoted largely to orga
nizational matters. The delegates first elected Judge Deady pres
ident and another Democrat, Chester Terry, secretary. They 
then received the report of the credentials committee, debated 
whether to appoint an official reporter (they decided not to-an 
early indication of the convention's obsession with thrift), 
whether to use honorific titles in addressing each other ( they 
didn't), whether to require delegates to swear an oath (motion 
tabled), whether to permit smoking (no), whether to have an of
ficial chaplain (no) and whether to impose a forty-minute limit 
on speeches (passed, despite this argument from Delazon Smith, 
a famous orator known to friends as "the Lion of Linn" and to 
enemies as "Delusion Smith": "Why, sir, I could not begin to 
have a good sweat on by that time. Some men can not get their 
minds off freely until they get warmed up. I am among that 
number.").74 

The delegates split into seven-member standing committees, 
each committee to draft a different article of the constitution: 
legislative department, executive department, judicial depart
ment, military affairs, education and school lands, seat of govern
ment and public buildings, corporations and internal 
improvements, boundaries, suffrages and elections, and bill of 
rights.75 No committee kept records of when it met or what it 
discussed. Each committee, however, "reported" its proposed 

69 Id. 
70 JOHNSON, supra note 5, at 41. 
71 Seagraves, supra note 44, at 7 n.10. 
72 Id. at 11 n.23. 
73 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 101. 
74 Id. at 62-94, 94. 
75 Id. at 90, 100. 
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text to the convention, beginning a process of discussion and 
amendment that encompassed several steps. 

Following a typical committee's progress illustrates this pro
cess, which, when repeated for all of the committees, accounted 
for most of the convention's activity: the Executive Department 
Committee reported a draft article on August 24, 1857; the text 
was then subjected to a "first reading" and "passed to a second 
reading" without debate or discussion.76 The apparent purpose 
of the first reading was to present the committee's text to the 
convention so that the other delegates could begin to consider 
amendments and arguments. The second reading on August 2777 

put the text before the delegates for serious consideration, which 
subsequently occurred on August 31.78 Before engaging in that 
discussion, however, the convention "resolved itself into a com
mittee of the whole," chaired not by President Deady, but by the 
chair of the Executive Department Committee.79 The discussion, 
during which several amendments were introduced, debated, and 
voted on, carried over into the September 1 session.80 After this 
discussion, the committee of the whole dissolved itself, re-form
ing as the convention; the president took over the chair and re
f erred the amended article to the standing committee to be 
"engrossed"-worked into a revised text incorporating the 
changes made by the committee of the whole.81 The engrossing 
process was purely ministerial; the standing committee did not 
make any substantive changes, but reported back the "truly en
grossed" article on September 3.82 It was immediately subjected 
to a third reading before the convention, which then voted to 
pass it as written.83 

More controversial articles did not receive such deferential 
treatment. For example, the convention suggested changes and 
amendments to the Corporations and Improvements Article af
ter engrossing, and continued to do so until just prior to adop
tion. 84 At the end of the convention, all of the separately 

76 Id. at 146. 
77 Id. at 196. 
78 Id. at 222-23. 
79 Id. at 218. 
80 Id. at 217-24. 
81 Id. at 221, 225. 
82 Id. at 265-66. 
83 Id. at 266. 
84 Id. at 284. 
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approved articles were "enrolled" or arranged into a single docu
ment and reapproved together as the constitution itself.85 

This process, as applied to the various articles, provided the 
context within which most of the debates over controversial is
sues occurred. However, several fiercely contested debates re
volved around procedural issues or other matters unrelated to 
the immediate text of the constitution itself. In addition to the 
rules regarding a paid reporter,86 a chaplain,87 oaths of office88 

and time limits on speeches (the limit shrunk progressively as the 
convention progressed, ultimately reaching five minutes),89 the 
convention also spent significant time arguing over whether each 
individual delegate's vote should be recorded in the journal (vot
ing by "division" into ayes and nays, as opposed to a mass voice 
vote).90 This issue foreshadowed a later substantive debate
whether actual votes in the legislature and by the people in elec
tions should be viva voce or secret.91 For themselves, the dele
gates ultimately decided that the ayes and nays would be 
recorded when voting on the final passage of an article, but that 
in other instances there would be a division only when called for 
by ten members.92 As the debate on this issue demonstrates, the 
question involved not only delegate accountability to constitu
ents ( a minor factor in a convention that was scheduled to meet 
only one time), but also the extent to which party affiliation 
would dominate voting. Recorded votes facilitated party 
discipline. 

Before examining the substantive debates, it is worth noting 
what was not controversial. No delegate suggested anything 
other than a conventionally-structured three-department govern
ment, with a single executive, a bicameral legislature, and a judi
cial department consisting of a supreme and lower courts. The 
disputes that animated the Federal Constitutional Convention in 
1787, in other words, were long since settled and the Oregon del
egates showed no desire to revisit them. The Oregon convention 

B5 Id. at 380-81. 
86 Id. at 57-64. 
87 Id. at 113-15. 
BB Id. at 65, 68-70, 71-75, 78-79. 
89 Id. at 90-91, 98-99, 215-16, 287, 290, 293. 
90 Id. at 202-08. 
91 Id. at 325-26, 329, 340-41. 
<J2 Id. at 202-03. 
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focused its attention on more peripheral, although no less diffi
cult, matters. 

Because no official state-sponsored reporter recorded debates, 
no evidence exists to determine definitively what issues provoked 
the most controversy. Although the convention kept an official 
journal, that log only rarely noted the substance of the debates or 
the amount of time spent on them. The contemporary newspa
per accounts, carefully collected and conveniently republished by 
Charles Carey in his indispensable volume The Oregon Constitu
tion and Proceedings and Debates of the Constitutional Conven
tion of 1857,93 are not always reliable. The editor of each major 
newspaper was a delegate. The speeches and pet issues of each 
are fully reported in his own paper, while the rival editor's tend 
to receive less scrupulous attention.94 Further, as the oratory 
dragged on, the attention of the newspaper reporters frequently 
seemed to melt in the mid-September heat, leading to entries like 
this one (reproduced in full) written during what was perhaps an 
enlightening discussion of George Williams's prescient proposal 
to incorporate an initiative process in the constitution: "Upon 
this quite a lengthy and animated discussion ensued."95 Still, the 
imperfect records that do exist provide a reasonably detailed in
dication of the convention's preoccupations. 

B. Frugality 

Perhaps the most striking feature of the convention and the 
document it produced was an almost obsessive concern with 
money. This concern pervaded all of the debates, procedural as 
well as substantive, and found its way into every article of the 
constitution of 1857. Day One, for example, featured a decision 
not to expend money on an official reporter, despite the dele
gates' awareness that "[t]he most important event that has ever 
taken place in Oregon, is about to take place in the formation of 
the constitution."96 Whether or not to have grand juries, and if 
so the number of jurors, was reduced to an economic question.97 

To save money the delegates nearly combined the offices of gov
ernor and treasurer,98 and did combine the governor with the su-

93 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1. 
94 McBride Address, supra note 62, at 491. 
95 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 317. 
96 Id. at 62-63. 
97 Id. at 212-14. 
98 Id. at 221, 223, 226, 227-29. 



The Oregon Constitution 623 

perintendent of public instruction.99 Toe delegates imposed 
stringent debt limits on state, county and municipal govern
ments, 100 and they decided official salaries based exclusively on 
how low they could fall before decent citizens would refuse to 
accept offices of public trust.101 At one point, an exasperated 
Judge Deady lamented that "every question which came up here 
was first discussed on the ground of its expense, as though a gov
ernment could be devised without expense."102 

C. Structure of Government 

In creating its three-part government, the convention spent the 
most time and effort on the Judicial Department. This may have 
been because it was the first department to be discussed, while 
delegates' energy levels were still high and impending adjourn
ment did not loom; or perhaps because the Judicial Department 
Committee consisted mostly of lawyers, including the three Terri
torial Supreme Court justices; or perhaps because the Judicial 
Article was the original work of the committee instead of a 
warmed-over version of another state's thoroughly-tested article. 
For whatever reason, the Judicial Department Article dominated 
nearly a week of the convention's schedule, with long debates on 
arcane issues: jurisdiction of various courts, 103 details regarding 
grand juries,104 number and terms of supreme court justices105 

and duties of sheriffs and county clerks.106 These issues stimu
lated intense emotions; the delegates recognized that even the 
minor judicial positions carried significant power and were im
portant sources of public employment. One delegate described 
the proposed article as "a bill of abominations, a running sore 
designed to suck out the substance of the people."107 Despite 
such rhetoric, the convention ultimately approved an unremark
able Judicial Department Article ( elected supreme court, various 
lower courts, typical jurisdiction allocation), which was almost 
completely revised in 1910.108 

99 Id. at 331, 334. 
HJO OR. CoNST. art. XI, §§ 7, 9 (1857). 
101 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 369-70. 
102 Id. at 213. 
103 fd. at 211. 
104 Id. at 212-14. 
105 fd. at 185-96. 
106 /d. at 217. 
101 Id. at 199. 
108 OR. CoNST. art. VII (1857) (supplanted in part 1910). 
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The articles creating the other branches received less attention. 
The convention quickly approved the Executive Department 
Committee's draft with a four-year gubernatorial term, limited to 
two terms within any twelve-year period, and the usual array of 
executive powers, including the pardoning power and power to 
call a special session of the legislature.109 The only issue stirring 
real debate was the governor's place of residence.11° Debate 
over the proposed Legislative Article focused on apportionment, 
salaries, seat of the legislature and schedule.111 The arguments 
provide insight into Oregon's frontier character and the practical 
orientation of the delegates. The apportionment debate, for ex
ample, centered around the fairness of basing representation on 
the full population of a district, as opposed to its number of vot
ers, because a population-based system would disfavor the 
newly-settled "bachelor counties" in which the voters (proper
tied men) had not yet been joined by wives and families. 112 The 
problem of choosing a date for the legislative session reduced to 
a debate between farmers, who did not want prime harvest time 
interrupted, and others, who feared that delaying the session un
til after the harvest would require legislators to confront impassi
bly muddy roads.113 The Oregonian reporter, apparently a jaded 
urbanite, departed from his usual straightforward attempt to cap
ture the debates verbatim, and described these ones as "spirited 
though rather stale .... One speech called forth a reply; a reply, 
a rejoinder, and so on, ad infinitum, extending through all the 
mazy labyrinths of the ... question. "114 The outcome of this pro
cess was a bicameral legislature meeting biennially in Salem, with 
the House approximately twice as large as the Senate, the size of 
each keyed to grow with the state's population and capped at 
sixty and thirty.115 A different article of the constitution, Suf
frage and Elections, required the Legislature, when electing a 
U.S. Senator, to vote "openly or viva voce, and not by ballot, 
forever" 116-another indication of the convention's desire to en
able party discipline. 

109 OR. CONST. art. V, §§ 1, 7, 12, 14 (1857). 
110 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 227. 
111 /d. at 291-92, 279-80, 369-77, 283, 352-58, 359-61. 
112 Id. at 279. 
113 /d. at 281-83. 
114 /d. at 283. 
115 OR. CoNST. art. IV, § 2 (1857). 
116 OR. CoNST. art. II, § 15 (1857). 
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D. Individual Rights 

Individual rights occupied the convention on numerous occa
sions. The topic arose as early as the second day of the ·conven
tion, when Judge Williams opposed a separate Bill of Rights 
Committee, arguing that "[a] bill of rights is a sort of Fourth of 
July oration [that] ... has been the subject of very much legisla
tion and contention in the older states, as to the effect of certain 
provisions ... [ and] whether its provisions are directory or not; 
or whether they are absolutely binding. "117 Williams proposed 
instead to work all of the usual rights guarantees into other parts 
of the constitution, 118 although why he believed this would avoid 
the problems of a special bill is unclear. The discussion was ta
bled, and arose again the next day, when the terms of the argu
ment and what was at stake became more explicit. Delazon 
Smith argued in favor of the bill: 

[T]he history of the world teaches us that the majority may 
become fractious in their spirit and trample upon the rights of 
the minority; that through the madness of party spirit they 
may infringe upon the rights of the individual citizen. Then, if 
the individual is to be protected in this point in which he is 
endangered, there must be restrictions put into this constitu
tion. The peoQle must say we will limit ourselves in certain 
principles .... 119 

Judge Williams, author of the "Free State Letter" that many 
credit with dooming slavery in Oregon,120 responded with an ar
gument that demonstrates the distinction between anti-slavery 
sentiment and racial tolerance. Not only did he oppose a sepa
rate bill, he also wanted to ensure that the individual rights dis
tributed throughout the constitution did not contain any loose 
language about "the natural equality of mankind," because 
"[s]ome say that it means that negroes are equal with whites."121 

Williams's arguments against a separate bill of rights lost
although, as is evident from later developments, not because the 
convention rejected his anti-negro position. Further, when the 
committee eventually proposed a bill of rights, the first section 
declared that "all men, when they form a social compact are 

117 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 76. 
118/d. 

119 Id. at 102. 
120 See Davenport, supra note 36, at 232-39. 
121 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 103. 



626 OREGON LAW REVIEW (Vol. 74, 1995] 

equal in right,"122 and this provision passed into the constitution 
without debate.123 

Instead, the debates centered on religion and on the powers of 
the jury.124 Religion drew the most attention. The committee, 
using the Indiana Constitution's Bill of Rights as a model ("[i]t is 
gold refined," declared Delazon Smith),125 submitted a section 
declaring that "no money shall be drawn from the treasury for 
the compensation of any religious services. "126 When a delegate 
pointed out that literal application of this language would pre
clude the legislature from employing a chaplain, the topic of the 
ensuing debate quickly expanded from legislative chaplains per 
se to church-state relations in general.127 Judge Deady reminded 
the delegates that the "theory of our government" on the issue 
was "that the government shall be separated from churches" be
cause "the country contains persons of all religious denomina
tions, as well as nonbelievers."128 Other delegates were not so 
diplomatic in describing Oregon's religious diversity. Mr. Way
mire said the people of this country ranged from "the half-crazy 
religious fanatic to the unbelieving atheist."129 When Thomas 
Dryer pointed out that prohibiting a legislative chaplain would 
make Oregon unique among the states, 130 Lafayette Grover re
sponded with this first example of Oregonian pride in a state 
constitution that was uniquely rights-generous: 

It is true this constitution goes a step farther than other con
stitutions on this subject; but if that step is in the right direc
tion, and consistent with the proper development of our 
institutions, I see no weight in the objection that it is new. Let 
us take the step farther, and declare a complete divorce of 
church and state.131 

The legislative chaplain issue recurred for several sessions. 
When debate ended, the delegates voted in unambiguous terms: 
to the prohibition on spending public money on religious institu
tions, the convention explicitly added, "[n]or shall any money be 

122 OR. CoNsT. art. I, § 1 (1857). 
123 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 309. 
124 Id. at 296-306, 313-16. 
125 Id. at 101. 
126 Id. at 296. 
127 Id. at 296-306. 
128 Id. at 300. 
129 Id. at 301. 
130 Id. at 298-99. 
131 Id. at 302-03. 
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drawn from the treasury as compensation for religious services in 
either house of the legislative assembly."132 

Other than religion, the only provision of the bill of rights to 
provoke extended debate was Section 16, which provided, "In all 
criminal cases whatever the jury shall have the right to determine 
the law and the facts." 133 In another rare departure from pure 
verbatim transcription, the Oregonian reporter commented that 
this section "elicited one of the most interesting, lengthy and 
animated discussions" of the convention.134 That discussion, 
dominating two sessions, predictably pitted the judges against the 
populists. Judge Deady began the debate by immediately pro
posing that the section be amended to read, "In all trials by a jury 
the court shall decide the law, and the jury the facts." 135 This 
proposal provided an opening for Dryer, who was still smarting 
from a remark Judge Deady had made on the floor earlier in the 
day referring to the press of Oregon, including Dryer's Orego
nian, as "a running sore on the community."136 Now, Dryer ar
gued that 

[e]very juryman of sense could understand the law and judge 
of it just as well as any judge who ever sat upon the bench. 
Men had escaped hanging in this territory, because the judge 
mystified and misconstrued the law. The judges ... concen
trate power in their own hands . . . . They sometimes make 
awful mistakes .... 137 

When the Deady amendment lost, Judge Williams moved to add, 
"nor shall a judge be allowed to instruct a jury or grant a new 
trial!"-in order "to make the farce complete."138 Dryer re
sponded again, reminding the delegates that their duty was to 
"frame a constitution," not a "judicial monarchy."139 And so it 
went, until finally a compromise amendment passed, providing: 
"The jury shall determine the law and the facts, under the direc
tion of the court as to the law, and the right of new trial as in civil 
cases."140 

132 Id. at 330. 
133 Id. at 310. 
134 Id. at 310-11. 
135 Id. at 311. 
136 Id. at 310. 
137 Id. at 312. 
138 Id. at 313. 
139 Id. at 314. 
140 Id. at 314. As engrossed, the language is as follows: "In all criminal cases 

whatever, the jury shall have the right to determine the law, and the facts under the 
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Although the delegates did not discuss other sections of the 
bill of rights in any recorded detail, 141 individual rights issues sur
faced in several other contexts. For example, one section in the 
proposed "Miscellaneous" Article guaranteed to every married 
woman "the property and rights she had at time of marriage or 
obtained afterwards, by means of which the husband was not the 
meritorious cause."142 The drafters included this section in re
sponse to the Donation Act of 1850, 143 which made available to 
any married couple 640 acres of free federal land, half in the 
name of the wife. The section served to insulate the wife's half 
from creditors attempting to collect judgments against improvi
dent husbands.144 Judge Deady supported a motion to strike the 
provision. Judge Williams characterized it as a product of "this 
age of woman's rights and insane theories" which, like the Dona
tion Act itself, "had been the cause of much domestic trouble 
and many divorces."145 In defense of the provision and of wo
men in general, Mr. Waymire noted that "his mother was a wo
man and his wife was one" as well and argued that "if we should 
legislate for any class it should be the women of this country."146 

Persuaded by this and other arguments, the delegates ultimately 
approved a strong provision protecting married women's 
property.147 

Oddly, one of the most extended elaborations of the theoreti
cal and constitutional nature of individual rights emerged during 
a discussion of prohibition-a topic which, like slavery, haunted 
the convention but never appeared in the document the dele
gates approved. On August 25, the convention received the first 

direction of the Court as to the law, and the right of new trial, as in civil cases." OR. 

CONST. art. I, § 16. 
141 Apparently the provision on ex post facto laws and laws impairing the obliga

tion of contract provoked "quite a lengthy debate," but neither of the reporters 
recorded it. OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 315. 

142 Jd. at 368. 
143 Act Approved Sept. 27, 1850, 9 Stat. 496. 
144 BANCROFT, supra note 19, at 426. 
145 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 368. 
146 Id. at 369. 
147 Id. Judge Williams's motion to delete the language referring to property "of 

which the husband was not the meritorious cause" passed, id. at 368; the engrossed 
section provided that "[t]he property and pecuniary rights of every married woman, 
at the time of marriage or afterwards, acquired by gift, devise, or inheritance shall 
not be subject to the debts, or contracts of the husband; and laws shall be passed 
providing for the registration of the wife's separate property." OR. CONST. art. XV, 
§ 5 (1857). 



The Oregon Constitution 629 

of many petitions urging a provision explicitly enabling the legis
lature to enact anti-liquor statutes.148 Although the substance of 
the ensuing debate was whether to refer the petition to the legis
lative or judiciary committee, the principal speaker, Delazon 
Smith, couched his discussion in unusually theoretical terms. His 
speech suggested the possibility that while the state constitution 
could be written so as to authorize prohibitory legislation, that 
legislation might nonetheless "infringe[ ] upon the rights and 
privileges for which our fathers fought," the "inalienable rights of 
the citizen,"149 and thus amount to a violation of natural law. 
What result when a constitution purports to permit a violation of 
higher law? Is the right to consume alcohol an unnamed funda
mental right, and if so, what is the constitutional status of a con
stitutional provision permitting prohibition of it? Smith raised 
but did not answer these questions.150 And showing little toler
ance for this jurisprudential speculation, midway through Smith's 
ruminations Judge Williams attempted to convince his colleagues 
to refer the petition to the legislative committee.151 The conven
tion referred the petition to the judiciary committee, from which 
it never emerged as a proposed section of the constitution.152 

The individual rights topic that most permeated the conven
tion, however, was race. It appeared not only in the context of 
slavery, but also in discussions of procedure, transition to state
hood, suffrage, the militia, and education. It is not an exaggera
tion to say that the entire convention was obsessed with the 
question. 

Slavery, of course, presented the issue of race in its starkest 
form. The convention occurred during a time of fierce national 
convulsion-convulsion that, as discussed above, threatened to 
divide Oregon. The convention itself took place only because 
both pro- and anti-slavery forces decided statehood and self-de
termination were superseding goals; it is not surprising, there
fore, that the delegates feared discussion of race would dominate 
and ultimately paralyze the proceedings. To avoid that result, 
they did what Oregon lawmakers have done in almost every po
litically explosive situation since: they referred the issue to the 

l48 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 162-63. 
149 Id. at 167, 171. 
150 Id. at 170-71. 
151 Id. at 170. 
152 Id. at 163-69. 
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people.153 Prior to the convention, Whigs had urged such a pleb
iscite, and Democrats, themselves divided on slavery, had no in
centive to dissent. Thus, on the second day of the convention, 
Jesse Applegate introduced the following resolution (reported by 
the Oregonian under the caption, "The Nigger Question"): 

OREGON LAW REVIEW 

Whereas, [a] large proportion of the delegates to this conven
tion have been chosen by the people with the expressed or 
implied understanding that the question of slavery would not 
be decided for them by this body, but submitted to them in 
such a manner as to enable them to vote upon it as a distinct 
issue; therefore, 

Resolved, 1st. The discussion of the subject of slavery by 
this body is out of place and uncalled for, and only calculated 
to engender bitter feelings among the members of this body, 
destroy its harmony, retard its business and unnecessarily pro
long its session. 2d. That the committee whose duty it shall be 
to draft rules for this convention be instructed to declare all 
debate upon the subject of slavery, either as an abstract propo
sition or as a mere matter of policy, out of order.154 

This proposal engendered a lengthy debate. Dryer, with what 
was certainly intentional irony, accused Applegate of wanting "to 
put the collar and shackles upon the consciences of men. "155 

There was much talk of political courage and cowardice, and the 
session adjourned without a vote. On the next day, the rules 
committee reported without Applegate's suggestion; its absence 
was not debated.156 The next time the issue of whether or not to 
debate slavery arose was during a discussion of transition to 
statehood. At that time, no substantive debate on slavery itself 
occurred, and the issue was tabled never to reappear.157 Thus, 
the convention never reached a formal agreement to avoid de
bating slavery; nevertheless, it was never discussed. Only once, 
during debate on the bill of rights, did a delegate even suggest 
formal action; John McBride proposed adding to that article a 
provision banning slavery and involuntary servitude. His propo
sal was defeated without discussion.158 

Instead, the delegates approved as part of Article XVIII, 
"Schedule," a section putting the slavery question to a vote of the 
people, along with their vote on whether to allow free negroes to 

153 See Schuman, supra note 4. 
154 OREGON CoNSTrrtmON AND PROCEEDINGS, supra note 1, at 79. 
155 Id. at 83. 
156 Id. at 89-106. 
157 Id. at 215. 
158 Id. at 328. 
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reside in Oregon, and whether to approve or reject the constitu
tion itself.159 The delegates included the question of allowing 
"free negroes," Judge Williams later explained, because "it was 
considered necessary to throw this tub to the whale of the prosla
very party to secure the success of the free state clause" that was 
also being voted on.160 Oregonians, in other words, would vote 
against slavery only if they could simultaneously vote against a 
"free negro" presence in the state.161 

Not all the delegates approved of this solution. Dryer, despite 
his own earlier suggestion that the slavery issue should be sub
mitted to plebiscite, explained at the convention's closing session 
that he could not vote to approve the constitution because the 
delegates had shown "positive evidence of cowardice" and 
"shirked [their] responsibility" by "crush[ing] out liberty of 
speech" on the "most important of all" issues.162 

The convention's desire to duck the slavery issue did not carry 
over to other issues implicating race. As already noted, one of 
the arguments raised in opposition to a bill of rights was that it 
would likely contain loose language about the equality of men.163 

Although that position did not prevail-the bill was adopted, 
complete with equality language164-the delegates took pains in 
at least one other section of the bill to indicate that the individual 
liberties it guaranteed did not extend beyond the white race. At 
the suggestion of Judge Deady, the convention amended the 
original text of the section insuring to "[f]oreigners who are or 
may hereafter become residents of this state ... the same rights 
in respect to possession, enjoyment and descent of property as 
native-born citizens" so that it applied only to "white" 
foreigners. 165 

159 OR. CoNST. art. XVIII, § 2 (1857). 
160 Williams, supra note 47, at 18. 
161 HUBERT HOWE BANCROFT, THE WORKS OF HUBERT HOWE BANCROFT, HIS

TORY OF OREGON, VOL. II, 1848-1888, at 423 (San Francisco, The History Co. 1888) 
("[I]t was a dread of the free negro, quite as much as a sentiment against slavery, 
which governed the makers of the constitution and voters upon it."). 

162 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 382-383. Later, 
he revealed that his opposition to the constitution stemmed not from the conven
tion's failure to consider slavery, but from his perception that the convention had 
been captured by Democrats and had produced a document that served their party 
interest. Id. at 35; Seagraves, supra note 44, at 20. 

163 See supra note 121 and accompanying text. 
164 OR. CoNST. art. I, § 1 {1857). 
165 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 317-18; see OR. 

CONST. art I, § 31 (1857) (repealed 1970). 
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This same obsession with race intruded into the discussion of 
other articles of the constitution, and frequently into the consti
tution itself. For example, the original Militia Article contained 
language subjecting all "able-bodied free white citizens" to con
scription.166 This provoked a long and gratuitous discussion of 
whether it was possible for any white man to be unfree, and 
whether the indignity of fighting on a battlefield next to a slave 
derived from the fact that he was a slave, or a Black.167 To settle 
the dispute, the delegates amended the section to apply only to 
male citizens-all of whom, of course, had to be free and 
white.168 The Suffrage Article as submitted by the committee 
specified in Section Two that only white male citizens could vote 
and in Section Six that no "negro or mulatto shall have the right 
of suffrage. "169 Apparently these restrictions were not sufficient 
for Judge Deady, who wondered if Section One, providing that 
"All elections shall be free and equal," could not be miscon
strued.170 Delazon Smith reassured him that "it did not mean 
Chinese or niggers. "171 Ever vigilant, the Judge then moved that 
the word "pure" be inserted before "white" in Section Two.172 

Another delegate, in a deft resort to reductio ad absurdum, 
moved to amend the amendment by inserting the word "Simon" 
before "pure."173 After some light-hearted banter regarding who 
among the delegates might not qualify under such a rigid stan
dard, the various motions were voted down.174 But another mo
tion to include "Chinamen" among the explicitly disenfranchised 
groups in Section Six passed.175 In a similar vein, Judge Deady 
spoke• in favor of an amendment to the Education and School 
Lands Article that explicitly would have reserved public educa
tion to white children, recalling that in Ohio a provision without 
such an amendment had been construed so as to allow negroes 
into the public schools.176 The amendment ultimately lost, but 
only after Delazon Smith assured the delegates that "negroes and 

166 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 116. 
167 Id. at 174-76. 
168 Id. at 173-76. 
169 Id. at 173. 
170 Id. at 318. 
171 Id. 
172 Id. at 321. 
173/d. 
174 Id. at 324. 
175 Id. 
176 Id. at 331. 
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Indians could be excluded without it."177 

Perhaps the convention's most jarring moment of ethnocen
trism, however, occurred during a discussion of the Schedule Ar
ticle, which dealt with the details of ratification. The article as 
reported proposed to submit to the people three questions: 
whether to approve the constitution, whether to approve slavery, 
and whether to allow "free negroes" in the state.178 After some 
quibbling about the proposed election date and without a single 
voice raised against the propriety of the negro exclusion clause, a 
major debate erupted over whether or not Chinese should also 
be excluded.179 Some favored adding them to the list of excluded 
groups because their willingness to work for low wages would 
undercut white labor.180 Others, like Judge Deady, "saw no rea
son for making a difference between Chinamen and negroes. 
The negro was superior to the Chinaman, and would be more 
useful."181 Another delegate agreed: "the negroes far surpassed, 
morally and physically, the Chinamen; if there were any class of 
thieves who understood their profession thoroughly it was the 
Chinamen."182 Judge Williams, author of the "free state let
ter"183 and of the judicial opinion declaring slavery illegal in the 
Oregon Territory,184 the man nearly drummed out of the Demo
cratic Party for his suspected abolitionism, 185 nonetheless sup
ported the motion to explicitly exclude Chinese, and indeed 
"would consecrate Oregon to the use of the white man, and ex
clude the negro, Chinaman, and every race of that character."186 

Jonathan Dryer, editor of the free-state Oregonian, "would vote 
to exclude negroes, Chinamen, Kanakas, and even Indians. The 
association of those races with the white was the demoralization 
of the latter."187 Another delegate opposed Chinese because 

111 Id. 
178 OR. CoNST. art. XVIII, § 2 (1857). 
179 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 361-62. 
180 Id. at 361. 
181 Id. at 362. 
182 Id. 
183 Davenport, supra note 36, at 233. 
184 See Teiser, supra note 37, at 259-61 (discussing the case of Robin Holmes v. 

Nathaniel Ford). But cf note 38. 
185 Teiser, supra note 37, at 266-67. 
186 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 362. 
187 Id. Dryer was also an accomplished anti-Semite, writing a series of editorials 

in 1858 accusing Jews of a conspiracy to control the politics and business of the state. 
STEVEN LoWENSTEIN, THE JEWS OF OREGON 1850-1950, at 66-67 (1987). 
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"[t]hey spent very little in the country."188 The only delegate 
who spoke in favor of them did so in terms almost as racist as the 
opponents: Frederick Waymire believed his constituents would 
"like to have a lot of them" because "[t]hey made good washers, 
good cooks, and good servants. "189 In sum, one of the clearest 
messages emerging from the constitutional convention was the 
delegates' "preference for an all-white state."190 

E. Powers of Government 

Several of the more interesting debates at the convention dealt 
with neither structure of government nor with individual rights, 
but with provisions outlining the specific powers of the legisla
ture. Two issues in particular-higher education and corpora
tions-provide insight into the character of the founding. 

The Committee on Education and School Lands reported an 
article that dedicated income from certain state and federal 
properties to the purpose of establishing and maintaining com
mon schools and a state university.191 Judge Deady, however, 
moved to keep the university from the text, arguing that state 
universities were "of very little use to anybody."192 In the ensu
ing debate, the objection became more focused: what Deady and 
several other speakers feared was that a state university would 
become, like Harvard, a vehicle for political or (what was worse) 
religious indoctrination.193 University (and Harvard) defenders, 
on the other hand, argued that without public higher education 
the youth of the state would not be educated in the sciences, to 
the detriment of all.194 This argument proved unpersuasive, and 
Judge Deady's motion prevailed.195 

188 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 362. 
189 Id. 
190 Mooney, supra note 48, at 570-71; BANCROIT, supra note 161, at 23. 
191 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 331-32. The arti

cle preserved the status quo, under a territorial law of 1849. BANCROIT, supra note 
161, at 77-78. 

192 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 332. 
193 Id. at 332-33. 
194 Id. 
195 Id. at 333. Ultimately, Deady's antipathy to public higher education mel

lowed; he became one of the University of Oregon's "earliest and most influential 
friends .... He drafted and lobbied for its 1876 legislative charter, became its first 
Board of Regents president, appointed its first faculty and helped save it from an 
early bankruptcy. A grateful University named its first building Deady Hall." 
Ralph J. Mooney, The Deady Code, OLD OR., Summer 1993, at 16, 16; see also 
Richard M. Brown, Historical Perspectives on Matthew P. Deady, 63 OR. L. REv. 
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But the fiercest, longest and perhaps the most enlightening de
bate of the convention, the one which defined the conflicting 
political and social theories that emerged only incidentally in 
other debates, came in response to the report of the Committee 
on Corporations and Internal Improvements. The focus and im
mediate subject of debate was Section Three of the committee's 
proposed article, which limited individual shareholder liability 
for most corporate debts to the amount of the shareholder's in
vestment, with one exception: each individual shareholder would 
be fully liable for the corporation's debts incurred to labor. In 
other words, the section guaranteed that laborers would never be 
deprived of wages earned and owed when a corporation failed, 
unless and until every investor in the corporation was utterly 
insolvent. 196 

The first objection came from Perry Marple, a delegate from 
Coos County who pointed out the obvious: a provision exposing 
shareholders to any corporate debts beyond their investment 
would "have a tendency to prevent the investment of capital."197 

Judge Deady then voiced a different objection: the provision 
would cause the ruin of small farmers. Most corporate enter
prise, he explained, involved "worthless scamps" who solicited 
venture capital from "honest farmers"; when the enterprise 
failed, the "scamps" invariably "go away or can not be reached"; 
thus the proposed Section Three would leave the farmers holding 
the bag.198 Deady's focus on the vulnerability of farmers de
flected the discussion away from Marple's concern with the issue 
of whether or not to protect development, toward the issue of 
who should bear the risk inherent in that protection. Judge Wil
liams, an influential member of the Corporations Committee, re
sponded to Deady by defending the labor preference. Noting 
that one of the purposes of a constitution was "to protect the 
rights of the people from these soulless and irresponsible bodies 
called corporations,"199 he argued that investors-even farmer
investors-were more advantageously positioned to calculate the 
solvency and potential of a corporate enterprise than mere labor
ers. Further, unlike laborers, investors became entangled with 

639, 640 (1984). Deady's antipathy to non-whites also mellowed. See Mooney, 
supra note 48. 

196 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 232. 
197 Jd. 
198 Id. at 233-34. 
199 Id. at 234. 
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corporations on speculation. Investors, therefore, should bear 
the risk in the event of failure.200 

For the first moments, then, the debate seemed to divide the 
delegates into two camps: those like Williams who wanted to 
protect labor from corporations, and those like Deady who 
wanted to protect farmers from corporations. Both of these lead
ing figures seemed hostile to corporations, but neither appeared 
willing to question the presumption that the corporate form of 
business organization should receive at least some constitutional 
protection. The debate centered on who should bear the cost of 
that protection, not its existence per se. One delegate argued 
that it was necessary to protect labor because absent such protec
tion the state risked class warfare.201 Another countered that be
cause laborers, unlike materialmen, were paid weekly, no 
individual laborer was ever likely to incur a large claim against a 
corporation in any event.202 A third pointed out that some who 
qualified for the "labor" protection were themselves crooks and 
humbugs who charged the corporation fraudulent and inflated 
"wages" for nonexistent services.203 

As the debate progressed, however, delegates slowly realized 
that much more was at stake. Instead of arguing over which class 
of innocent citizen-farmer or laborer-should bear the cost of 
corporate failures, a third possibility emerged: make all share
holders fully liable, precisely because that would not only dis
courage corporations, it would eliminate them entirely. Why 
have corporations in the first instance? The defining feature of 
corporate wealth, after all, was limited liability, and by definition 
that feature amounted to a license to swindle. 

This position came to the floor in the form of an anecdote from 
a delegate who had himself been a swindle victim. Frederick 
Waymire, described as "a Far West Davy Crockett,"204 pointed 
out that the focus on who should bear the cost of limited liability 
begged an extremely important issue: 

[T]he question before the convention [is] one of great interest 
to the country, and two days of the convention could not be 
better spent than in perfecting it. . . . The first thing to be 
determined by this convention is ... [w]hether [the constitu-

200 Id. at 234-36. 
201 Id. at 244. 
202 Id. at 243-44. 
203 Id. at 237-38. 
204 McBride Address, supra note 62, at 86-87. 
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tion] will authorize the legislature in the future to bind any 
man beyond the amount of stock subscribed. I conceive that to 
be the only question that should be considered for the 
present.205 
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His own answer to that question was clear: limited liability cor
porations were a trap, as demonstrated by his own experience of 
being "fooled ... out of $100" by the Portland Plank Road and 
Telegraph Company for a project that was bankrupted when one 
of Judge Deady's scamps absconded with the funds ("Johnson 
got the money and put it in his pocket, and where is he now? He 
• ") 206 1s gone.. . . . 

This anecdote resonated immediately with other delegates, 
particularly Judge Deady. He now realized that instead of grant
ing full and equal protection to all shareholders, the state should 
grant full and equal liability to all shareholders: "if [ sharehold
ers] are to be individually liable for one debt, let [them] be liable 
for another."207 He reduced this theory to a motion,208 and the 
delegates saw that Waymire was correct: a critical issue was 
under discussion. Toe delegate from Josephine County, W. H. 
Watkins, apparently expressed the sentiments of many when he 
rose to say he "looked upon the question as being more impor
tant than any other that had come before the convention."209 He 
continued: 

It is the genius of our age to incorporate-the genius of our 
institutions, and has laid the very foundation of the improve
ment and progress of the present time. It is the foundation of 
the religious and benevolent and natural progress of the 
United States and of the world. Why, the United States is 
nothing but a great corporation.210 

Another delegate perceived the heart of the dispute: "whether 
the resources of the country shall be developed or not. "211 John 
McBride agreed: "We want capital here."212 Judge Williams con
curred: "[A]ssociated wealth is the true way to develop the re
sources of any country."213 

205 OREGON CONSTITUTION AND PROCEEDINGS, supra note 1, at 237. 
206 Id. 
207 Id. at 240. 
208 Id. at 248. 
209 Id. at 242. 
210 Id. 
211 Id. at 247. 
212 Id.. 
213 Id. at 253. 
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These calls for "development" and "capital," while never fur
ther defined or elaborated upon, nonetheless rang ominous in 
the ears of several key delegates, stimulating some of the conven
tion's most moving oratory. Anti-commercial animus, after all, 
was one of the defining articles of Democratic party faith, and 
even many in the opposition parties considered themselves ref
uges from an economy based on capital wealth and susceptible to 
periodic crashes caused by specultion and other forms of "devel
opment."214 Further, even as the delegates debated the issue, the 
territory's first major factory-the Willamette Woolen Mill-was 
nearing completion literally within sight of the convention.215 

Judge Deady, for one, announced that he was "not ... favorable 
to the creation of corporations."216 His explanation is worth 
quoting at some length: 

A great deal has been said about bringing capital into the 
country and encouraging enterprise. How much better off will 
we be then than now? Contrast your own condition with the 
countries that have manufactories scattered over them. They 
have millions of wealth, and millions of poor human beings 
degraded into the condition of mere servants of machinery ... 
seething in misery and crime from the age of puberty to the 
grave. Enter in imagination if you will one of those giant fac
tories, so common in old England or in New England. See 
that hive of human beings, with scarcely room to breathe, 
keeping time to the revolutions of the never-ceasing, unwea
ried machinery, and notice the sunken eye, and the collapsed 
chest, and the mournful sense of servitude legible on every 
limb. Contrast their condition with the condition of your own 
people, breathing the pure air, with the canopy of heaven for a 
ventilator, and then tell me with whom is the preference? ... 
It is with us simply for the reason that we yet retain our indi
vidual independence, and have not become absorbed by these 
institutions which dwarf the energies of the body and soul.217 

Corporate wealth, then, bred physical, moral, emotional and 
even economic immiseration. It also led to political servitude: 
power inevitably flowed to capitalists, to whom people naturally 
became servile.218 Judge Reuben Boise, also on the Oregon 
Supreme Court, agreed: "[T]here was no girl that ever went into 
these factories and remained eight years who did not come out 
with a constitution broken down, and a mind ruined forever .... 

214 JOHNSON, supra note 5, at 9-10, 57. 
215 Id. at 68. 
2l6 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 248. 
2l7 Id. at 248-49. 
218 Id. 
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[T]here is no servitude worse than the servitude to which the op
eratives of New England are subjected."219 But these protests 
were in vain. Deady's motion to make corporations fully liable 
for all debts failed. The convention ultimately passed a version 
of Section Three that made all investors equally immune from 
corporate liability of every kind.220 

III 

THE CONSTITUTION OF 1857 

In comparing modem corporate capitalism to servitude, Deady 
and Boise bring together the convention's great preoccupa
tions-economics and independence, both personal and polit
ical-and suggest a paradox. With the exception of the article 
embracing corporations, the convention and the document it pro
duced define a coherent political culture, a people eschewing lux
ury, ostentation and growth, embracing prudence and diligence, 
distrusting paternalism, hating privilege and worshipping their 
own autonomy-sturdy yeoman farmers and small merchants, in
dustrious, stubborn and somewhat small-minded. Statehood it
self and the subsequent convention and constitution finally 
became popular goals only when they seemed necessary in order 
to block federal intrusion into local affairs and to attract federal 
payment of locally-incurred war debts.221 Once in session, the 
delegates proceeded with a sharp eye for the wasted penny, in
sisting on modest salaries for public officials, imposing stringent 
limitations on public indebtedness, and cutting comers wherever 
possible. They rejected honorific titles222 and distrusted higher 
learning.223 They empowered common jurors and restricted the 
"judicial monarchy."224 They forbade special privileges and im
munities, special laws, and special taxes.225 They granted them
selves a generous portion of individual rights.226 Even the 
rejection of slavery ultimately written into the constitution by the 

219 /d. at 250-52. 
220 "The stockholders of all corporations, and joint stock companies, shall be lia

ble for the indebtedness of said corporation to the amount of their stock subscribed, 
and unpaid, and no more." OR. CoNST. art. XI,§ 3 (1857). 

221 See supra text accompanying notes 49-52; OREGON CONSTITUTION AND PRO-

CEEDINGS, supra note 1, at 387. 
222 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 68. 
223 See supra text accompanying notes 191-95. 
224 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 314. 
225 See OR. CONST. art. I, § 20; art. IV, § 23 (1857). 
226 See supra part II.D.; see OR. CONST. art. I (1857). 
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voters stemmed from the belief that it was part of a system 
founded on caste distinctions and great wealth disparities, a sys
tem socially and economically unsuited for a population of small 
agriculturalists. Their insistent preference for a citizenry com
posed of others like themselves, a preference that lead even to an 
"English Only" resolution for official state business,227 demon
strated a desire for classlessness as much as a primitive ethnocen
trism. A contemporary observer described this generation of 
Oregonians as 

an exceptionally good people, hospitable, social and fraternal 
to a marked degree, as well as being resolute and public-spir
ited. . . . [T]he known perils of the overland journey had a 
selective effect in bringing to this coast a strong and virile pop
ulation, ... and the four to six months' journey amidst ex
traordinary trials, and the communal life incident thereto, 
disrobed them of social shams to a great extent and made 
them all kin .... [A]s a general rule the pioneers were people 
of moderate means and therefore unaffected by much dispar
ity in wealth.228 

A group of kin, marked by shared hardship, shared values, and a 
common station in life-it is not surprising that such people 
would write an Oregon Constitution marked by moderation, 
thrift, generous rights for members and stingy definitions of 
membership. They crafted a community in which individuals 
could have much liberty because, the members being so much 
alike, their exercise of liberty did not constitute a threat; rights 
received protection and respect because there was little need or 
inclination to exercise them. 

Consistency, then, would have dictated that these same people 
reject the idea that they should privilege corporations in order to 
enhance "development." Their embrace of this idea constitutes a 
major paradox. The warning that corporate capitalism and de
velopment would impair the people's independence and intro
duce a radical inequality between haves and have-nots came 
from their most respected political leaders, both locally and na
tionally. They did not disbelieve those warnings; Deady's and 
Boise's nightmare depictions of life under a factory system stood 
uncontradicted. Why, then, did they not heed them, in order to 

227 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 378 ("Resolved, 
that all laws of the state of Oregon, and all official writings, and the executive, legis
lative and judicial proceedings, shall be conducted, preserved and published in no 
other than the English language."). 

228 Davenport, supra note 36, at 216-17. 
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preserve the more fundamental constitutive values embedded in 
the rest of the constitution? 

Most likely, the inevitability of progress in the form of a mod
ern industrial economy, along with its promise of moderately in
creased wealth for all, proved too powerful to resist-even as the 
values of independence and equality proved too familiar to aban
don. As one delegate observed, corporate wealth and develop
ment were providential; attempts to impede them, futile: 
"Everything is taking that direction, and if we had the disposition 
we could not prevent it. The whole mass of community is becom
ing one great corporation."229 The Constitution of 1857, then, at
tempted simultaneously to preserve the virtues of the past and 
embrace the promise of the future, reflecting the ambivalence of 
those who drafted it and those who, after a six week campaign, 
ratified it, along with a ban on slavery and free negroes, on No
vember 9, 1857, by a vote of 7195 to 3215.230 

229 OREGON CoNSTITUTION AND PROCEEDINGS, supra note 1, at 246 (Hector 
Campbell, Clackamas County). 

230 Id. at 27. 






