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DAVID SCHUMAN• 

Oregon's Remedy Guarantee: 

Article I, Section 10 of the Oregon 

Constitution 

T ntuitive morality and basic precepts of equity counsel that a 
Lust community will aspire to a system of law that responds to a 
member's injury with a legal remedy.• The Oresteia of Aeschylus, 
one of our culture's foundation narratives, dates the beginning of 
civil society from the moment when the community itself assumed 
responsibility for matching remedies to injuries, wresting this 
function from the private realm into the public. One of our own 
national narratives reminds us that the "very essence of civil lib
erty certainly consists in the right of every individual to claim the 
protection of the laws, whenever he receives an injury."2 This as
piration found form in the positive law of England3 and in the 
organic law of many of the original colonies;' later, perhaps as 

• B.A. Stanford University, 1966; Ph.D. University of Chicago, 1974; J.D.
University of Oregon, 1984; Clerk to the Honorable Hans Linde, Associate Jus
tice, Oregon Supreme Court, 1984-85; Assistant Attorney General, Oregon De
partment of Justice. This Article should not be regarded as representing the 
views of the author's past or present employer. 

1 Symons, Equity Will Not Suffer a Wrong Without a Remedy, in 3 J. PoME·
ROY, A TREATISE ON EQUITY JURISPRUDENCE § 423 (5th ed. 1941). Pomeroy 
notes, "This principle ... is the source of the entire equitable jurisdiction." Id.

1 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).

a '°Nu/Ii vendemus, nu/Ii negabamus, aut differemus, rectum aut justiam." 
("To no one will we sell, to none will we refuse or delay, right or justice.", 
Magna Carta ch. 40, translated in W. MCKECHNIE, MAGNA CARTA: A COM· 
MENTARY ON THE GREAT CHARTER OF KING JOHN 395 (2d ed. 1914). See infra 
text accompanying notes 15-20 . 

• See generally W. SWINDLER, SOURCES AND DOCUMENTS OF UNITED STATES
CONSTITUTIONS (1973). 

(35)



36 OREGON LAW REVIEW [Vol. 65, 1986] 

much by drift as by design;1 it found its way into the constitution 
of most of the states,8 including Oregon: 

No court shall be secret, but justice shall be administered, openly 
and without purchase, completely and without delay, and every 
man shall have remedy by due course of law for injury done him in 
his person, property, or reputation.7 

Since its adoption into the Oregon Constitution in 1859, the rem
edy guarantee has been invoked in over 250 reported cases. Yet 
unlike the Oregon constitutional guarantees of civil and individual 
rights that have clear analogues in the Federal Constitution, the 
remedy clause has not occasioned a coherent body of case law 
leading to anything that could be called an "interpretation." For 
decades, constitutional law in Oregon was federal; advocates 
searching for legal theories invariably looked to the federal consti
tution, and when they cited the Oregon Constitution it was as an 
afterthought or an instinctive tick. Thus, article I, section 8 juris
prudence was "first amendment" jurisprudence; article I, section 
20 analysis was "equal protection" analysis; article I, section 9 
rights were "fourth amendment" rights. But at least those areas 
received attention, albeit second-hand, so that when state constitu
tional law was liberated from its federal counterpart,8 Oregon ad
vocates were accustomed to thinking about free speech, equality, 
and unreasonable search and seizure. They were not accustomed 
to thinking about the right to a remedy by due course of law. 

Yet the same political factors that underlie the separation of 
state constitutional rights from parallel federal ones dictate a revi
talized remedy clause. The current Supreme Court has dispelled 
for at least the next generation the notion that the first ten 

a See infra text accompanying note 34. 
e See CONSTITUTIONS OF THE UNITED STATES: NATIONAL AND STATE (F. 

Grad 2d ed. 1982). 
7 OR. CONST. art. 1, § IO. The first clauses of this article have been the subject 

of much litigation and discussion, mostly regarding the right to speedy trial and 
media access to courtrooms. See, e.g., State v. Breaw, 45 Or. 586, 78 P. 896 
(1904); Thomas v. Bowen, 29 Or. 258, 45 P. 768 (1896). Except insofar as they 
might bear on the interpretation of th$! last clause, however, they are not the 
concern of this article, which deals only with the right to a remedy in due course 
of Jaw. 

8 See, e.g., Force, State "Bills of Rights": Neglect and the Need for a Renais
sance, 3 VAL. U.L. REV. 125 (1969); Brennan, State Constitutions and the Pr<r 
tection of Individual Rights, 90 HARV. L. REV. 489 (1977); Linde, First Things 
First: Rediscovering the States' Bills of Rights, 9 U. BALT. L. REV. 379 (1980); 
Abrahamson, Reincarnation of State Courts, 36 Sw. L.J. 951 (1982); State v. 
Caraher, 293 Or. 741, 653 P.2d 942 (1982). 
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amendments of the United States Constitution, as interpreted in 
Washington, D.C., are the citizen's richest and most reliable 
source of civil Iiberties.9 As the Oregon bar increasingly turns to 
the Oregon Constitution, the remedy guarantee should become in
creasingly significant. In this article, I will examine the historical 
roots of that guarantee and its treatment in the courts of Oregon, 
and suggest some potential interpretations and uses that are faith
ful to its heritage and to precedent. 

I 

HISTORY AND SOURCES 

When Henry II assumed the throne of England in 1154, several 
rival judicial systems competed with each other for influence and 
revenue derived from court fees. 10 The principal jurisdictions were
the local village courts, the baronial or feudal courts where each 
landlord dispensed justice to his tenants, and the royal courts, 
where the king dispensed justice to the feudal landlords.11 Perhaps 
to improve the quality of courts, or perhaps to augment and con
solidate his authority, Henry instituted a system of writs enabling 
litigants of all classes to avail themselves of the king's justice. He 
opened "the doors of his royal Courts of Law to all-comers ... 
and provided there - always in return for hard cash, be it said -
a better article in name of justice than could be procured else
where in England. " 12 

A litigant needed to take out a writ in order to proceed in these 
courts, and each writ came with a price. The system invited abuse; 
more expensive writs worked faster than cheaper ones, were more 
potent, and could achieve access to a more favorable forum. 18 

These abuses seem to have flourished under Henry's son, King 
John. 14 Along with other abuses, they prompted a rebellion by the 
united barons, culminating when they compelled John to sign the 

9 Compare Lloyd Corp. v. Tanner, 407 U.S. 551 (1972) (no right under first 
amendment to distribute anti-war literature in private shopping center) with

Robins v. Pruneyard Shopping Center, 23 Cal. 3d 899, 592 P.2d 341, 153 Cal. 
Rptr. 854 (l 979) (California Constitution provides right to free speech in private 
shopping center). 

10 See W. MCKECHNIE, supra note 3, at 77. 
11 Id. at 77-81.
11 Id. at 12. 
18 Id. at 395-98. 
1

4 A. HOWARD, THE ROAD FROM RUNNYMEDE: MAGNA CHARTA AND CONSTI· 
TUTIONALISM IN AMERICA 284-86 (1968). 
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Magna Carta in 1215.111 Article 40 of that seminal document, ad
dressed to reforming the system of writs for sale, contained John's 
promise, "To none will we sell, to none deny or defer, right and 
justice. "16 

Article 40 of the Magna Carta, then, is clearly the source of the 
"justice without delay" clause of article I, section 10. The guaran
tee that "no court shall be secret" also seems to derive from 
Magna Carta 40, as the final step in a sequence that moves from 
"[t]o none will we sell ... justice," in the Charter, to ••justice 
shall be open" in the earliest American Bills of Rights, to " [ n] o 
court shall be secret" in Oregon. Oregon evidently took "open" to 
mean "non-secret" or "accessible to scrutiny," instead of "non
exclusive" or "accessible to all regardless of ability to pay."17 

It has also been asserted that article 40 is the source of the 
Oregon remedy clause,18 but that is less clear. The Charter con
tains no remedy guarantee other than what inheres in the concept 
of "justice not denied." Explicit "remedy" language comes more 
directly from the influential commentary on Magna Carta con
tained in Lord Coke's Second Institute. Explicating article 40, 
Lord Coke wrote: 

And therefore every Subject of this Realm, for injury done to him 
in bonis, terris. vel persona [i.e., goods, lands, or person], by any 
other Subject, be he Ecclesiastical, or Temporal, Free or Bond, 
Man or Woman, Old or Young, or be he outlawed, excommuni
cated, or any other without exception, may take his remedy by the 
course of the Law, and have justice and right for the injury done 
him, freely without sale, fully without any denial, and speedily 
without delay. 

Hereby it appeareth, that Justice must have three qualities, it 
must be Libera, quia nihil iniquius venali Justitia; Plena, quia Jus
titia non debit claudicare; & Celeris, quia dilatio est quaedam 
negatio; and then it is both Justice and Right.19 

10 w. MCKECHNIE, supra note 3, at 27-47.
19 Id. at 395-98; S. THORNE, W. DUNHAM, P. KURLAND & I. JENNINGS, THE 

GREAT CHARTER 132 (1965) [hereinafter cited as THORNE & KURLAND). 
11 See W. McKECHINE, supra note 3, at 27-47. For an exhaustive compilation

of state constitutions, see CONSTITUTIONS OF THE UNITED STATES: NATIONAL 
AND STATE (B. Sachs ed. 1985). 

18 Linde, Without Due Process: Unconstitutional Law in Oregon, 49 OR. L. 
REV. 125, 138 (1970). 

18 COKE, SECOND INSTITUTE 55-56 (4th ed. 1671) quoted in THOMPSON, 
MAGNA CARTA: ITS ROLE IN MAKING OF THE ENGLISH CONSTITUTION, 1300-
1629, at 365 (1948). The Latin means, "free, for nothing is more iniquitous than 
justice for sale; complete, for justice should not do things by halves; swift, for 
justice delayed is justice denied." 
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This passage is the immediate source of the remedy guarantee. It 
purports to be merely a clarification of article 40, apparently em
phasizing the guarantee of nondenial, but in so doing it becomes 
much more, making explicit at least two guarantees that are only 
vaguely implicit in the original: remedies for particular injuries, 
and equal access to the judicial system. Magna Carta 40 promises 
justice will not be sold, withheld, or delayed. That is hardly the 
same as guaranteeing that justice will be available to all people, 
providing a complete remedy for all injuries to goods, lands, and 
person. The barons extracted from John a promise to correct the 
abuses inherent in a system of writs for sale; Coke transformed 
that into a promise of full and equal justice for all. 

While commentators generally agree that Coke's interpretation 
of the Magna Carta is more enthusiastic than accurate, no one 
doubts its influence,20 particularly in America. Coke wrote part of 
one of the earliest American rights-granting documents, the Vir
ginia Charter of 1606.21 When the Massachusetts colonists de
cided to draw up their charter, they sent to England for their 
volumes of Coke.22 Thus, "since most men neither had the desire 
nor the facilities to go behind Coke ... [e]ven his historical er
rors became accepted."23 It therefore seems undeniable that the
remedy clause included in the original states' Bills of Rights had 
its source in Lord Coke's gloss on Magna Carta 40 and not in the 
Great Charter itself.2• 

The original proposed Federal Constitution, of course, con
tained no Bill of Rights and therefore no remedy clause. The sev
eral states held ratifying conventions and vigorously debated the 
need for a Bill of Rights.211 Many of the states submitted sug
gested constitutional amendments; states urged a remedy clause 

so Max Radin refers to Coke's "complete misunderstanding of Magna Carta."
M. RADIN, HANDBOOK OF ANGLO-AMERICAN LEGAL HISTORY 286 (1936). W.
MCKECHNIE, supra note 3, at 133, states: "If the vague and inaccurate words of
Coke have obscured the bearing of many chapters [of Magna Carta], and dif
fused false notions of the development of English law, the service these very er
rors have done to the cause of constitutional progress is measureless."

u Kurland, Magna Carta and Constitutionalism in the United States: The
Noble Lie, in THORNE & KURLAND, supra note 16, at 51. 

st Id. at 52. 
98 M. RADIN, supra note 20, at 286.
94 Note, Constitutional Guarantees of a Certain Remedy, 49 IOWA L. REV.

1202, 1203 (1964). 
so See B. SCHWARTZ, THE GREAT RIGHTS OF MANKIND: A HISTORY OF THE

AMERICAN BILL OF RIGHTS 119-59 (1977). 
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on the framers in at least three forms,26 all evidently rejected. The 
guarantee did, however, find its way into the constitutions of the 
states later admitted into the Union. When Oregonians finally de
cided in 1857 to seek statehood and hold a constitutional conven
tion, at least seventeen state constitutions27 had remedy clauses 
based on Coke's version of the Magna Carta. 

These clauses were not identical. Some guaranteed remedies, 
while others only urged them;aa some protected all freemen, others 
only state citizens/�9 still others "[e]very person within this 
State."80 Protected interests included various combinations of per
sonal and real property, person, character, reputation, and immu
nities.81 Oregon's clause is not identical to any of the predecessors,
but it is substantially the same as the clauses in Ohio, Indiana, 
Connecticut, Delaware and Florida. All these states guaranteed a 
remedy in due course of law for an injury to the person, property, 
or reputation of every man or person. The accepted wisdom tells 
us that the Oregon provision was modeled on the remedy clause in 
the Indiana Constitution of 1851,82 but there is no internal evi
dence to support that document over any of the others listed, and 

1• The North Carolina convention suggested an article containing the Coke
formulation already existing in state constitutions: "That every freeman ought to 
find a certain remedy, by recourse to the laws, for all injuries and wrongs he may 
receive in his person, property, or character; he ought to obtain right and justice 
freely without sale, completely and without denial, promptly and without delay; 
and that all establishments or regulations contravening these rights are oppres
sive and unjust." 8. SCHWARTZ, THE BILL OF RIGHTS: A DOCUMENTARY HIS
TORY 967-68 (1971). North Carolina and Virginia proposed amendments that 
would have prohibited the government from "suspending laws or the execution of 
laws." Id. at 235, 286. 

Three states (New York, North Carolina, and Virginia) suggested constitu
tional amendments indicating an interrelationship between remedy guarantees 
deriving from Coke's interpretation of Magna Carta 40, and "due process" guar
antees deriving from Magna Carta 39, which promised among other things that 
no man would be imprisoned "unless by lawful judgment of his peers and by the 
law of the land." North Carolina's proposal is typical: "That every freeman, re
strained of his liberty, is entitled to a remedy, to inquire into the lawfulness 
thereof, and to remove the same, if unlawful; and that such remedy ought not to 
be denied or delayed." Id. at 287, 841 (Virginia), 912 (New York). 

17 See generally W. SWINDLER, supra note 4. 
18 For example, R.I. CONST. art. I,§ 5 (1842): "Every person within this State 

ought to find a certain remedy." 8 W. SWINDLER, supra note 4, at 387. 
19 MASS. CONST. part I, art. XI (1780); 5 W. SWINDLER, supra note 4, at 94. 
80 VT. CONST. ch. I, art. IV (1793); 9 W. SWINDLER, supra note 4, at 508. 
81 9 W. SWINDLER, supra note 4, at 508. 
81 See, e.g., Palmer, The Sources of the Oregon Constitution, 5 OR. L. REV. 

200, 201 (1926). 
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the existing records of the convention are inconclusive.33 In any 
event, the Oregon Bill of Rights, article I, was proposed with what 
was later to become section 10 in place, using the word "tribunal" 
instead of "court." The change to "court" was made without any 
recorded debate, and the clause became part of the proposed Ore
gon Constitution along with the rest of article I on September 12, 
1857.8' 

It is difficult to determine what the framers thought they were 
adopting. As of 1859 the remedy clause of the Indiana Constitu
tion had not been cited or construed. Perhaps contemporary un
derstanding of the remedy guarantee is best demonstrated by ex
amining the Massachusetts courts, which had held that where a 
statute created a new right but no remedy, the common law could 
provide one;311 that the pendency of a cause of action in another 
jurisdiction did not abate a similar cause of action in the local 
courts;38 and that accord and satisfaction on a debt did not bar a 
suit on the same debt.37 All of these holdings reflect (at least 
dimly) the right to a remedy, and all are listed in the modern 
annotations under the remedy clause, but none of the opinions ex
plicitly cites that clause. It therefore seems that when the clause 
entered the Oregon Constitution after its long history dating back 
through state and colonial documents, it carried only the vague 
and intuitive guarantees lauded - but not explained - by Lord 
Coke in the Second Institute. These guarantees derived from an 
ancient act of judicial reform. But because that history was ob
scure, the Oregon court had a free hand in construing the remedy 
clause. 

II 

THE REMEDY GUARANTEE IN THE OREGON COURTS 

Oregon courts have often cited but rarely analyzed the remedy 
guarantee. Chronological examination of the cases discloses no de-

88 See C. CAREY, THE OREGON CONSTITUTION AND PROCEEDINGS AND DE
BATES OF THE CONSTITUTIONAL CONVENTION OF 1857 (1926). The records show 
only that the Indiana Constitution was used as an example of one containing a 
Bill of Rights. 

84 Id. at 120, 310, 327, 343. The debate on article I focused on issues more 
inflammatory in 1859: slavery, religion, and prohibition of alcohol. 

86 Brown v. Castles, 65 Mass. (I I Cush.) 348, 351 (1853).
88 Newell v. Newton, 27 Mass. (IO Pick.) 470, 471 (1830).
87 Harriman v. Harriman, 78 Mass. (12 Gray) 341 (1859).



42 OREGON LAW REVIEW [Vol. 65, 1986] 

velopment of a theory explaining what the guarantee means or 
where it may appropriately be used. It arises in a perplexing vari
ety of legal actions; in only a few instances is a remedy argument 
from one context carried over into a different one. The first step, 
then, in trying to generate a coherent theory of the clause is to 
develop categories that transcend the largely artificial causes of 
action to which the clause happens to be relevant, in favor of more 
analytically organic ones - categories that reflect structurally 
different applications of the legal principle embodied in the guar
antee. This reordering of the cases reveals some tentative patterns 
of treatment. 

Remedy arguments appear in three distinct types of cases, each 
linked to one of the guarantee's phrases. In the first, by far the 
most common, litigants invoke article I, section 10 to attack mu
nicipal, county, and state tort immunity;88 intraspousal and chari
table immunity;88 statutes of limitations;40 workers' compensation 
schemes;41 mandatory arbitration requirements;42 guest passenger 
statutes;48 and statutory limitations on defamation remedies.44 

This apparently diverse complex of legal arguments using the 
remedy guarantee is united by a single structural principle: in 
each case, litigants use the guarantee to attack an adversary's im
munity from suit. Some of the immunities (for example, intra
spousal) derive from the common law. More often they are statu
tory. Some, like the charitable immunity, protect a particular 
class of defendant from plaintiffs in general, while others, like 
guest passenger statutes, provide immunity to an unspecified 
group by disabling a particular class of plaintiffs. Some, like stat
utes of limitation, grant immunity based not on the status or iden
tity of a party, but on some characteristic of the litigation itself. 
In all cases, injured parties find themselves in situations where 
their opponent cannot be sued, and claim a constitutional right to 
have that immunity judicially removed. The focus is on lack of a 
remedy. 

A second complex of remedy clause arguments, always used in 
tandem with federal fourteenth amendment substantive due pro-

aa See infra text accompanying notes 47-77. 
•• See infra text accompanying notes 78-79, 83-85.
'0 See infra text accompanying notes 80-82. 
41 See infra text accompanying notes 86-95. 
•• See infra text accompanying notes 96-97.
48 See infra text accompanying notes 98-109.
" See infra text accompanying notes 110-23.
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cess claims,411 invokes the guarantee in order to attack state action 
that allegedly injures plaintiffs by impermissibly depriving them 
of property. In these cases, the plaintiffs do not attack an immu
nity, but substantive legislation. They do not focus on the lack of a 
remedy, but on the injury inflicted. 

In the final complex of remedy clause cases, plaintiffs challenge 
the procedure used to provide the guaranteed remedy. If the sec
ond type of case parallels federal "substantive due process" juris
prudence, this type parallels federal "procedural due process." 
Here, the focus is on neither the remedy nor the injury, but on the 
due course of /aw.'6 

Analyzing the cases according to these distinct categories 
reveals what a strictly chronological or "cause-of-action" ap
proach obscures: the court has unconsciously developed some con
sistent approaches to dealing with remedy clause arguments. They 
are by no means rigorous or logically sound approaches, nor are 
they very often faithful to the textual or historical constraints of 
the clause itself. But the categories do provide a framework within 
which a more coherent treatment could evolve. 

A. Immunities

1. Sovereign Immunity

The earliest and still the most comprehensive treatment of the
remedy clause involved the tort liability of political entities. The 
issue first arose in Judge Matthew Deady's federal court in the 
1887 case of Eastman v. County of C/ackamas.47 The territorial 
law creating counties had originally made them responsible for 
their torts. But an 1887 amendment to that law repealed the sec
tion under which counties could be sued in tort.'8 Thus, when the 
Constitution was adopted, Oregon citizens had a remedy against 
tortious acts by counties, and the legislature thereafter attempted 
by statute to deprive them of this remedy. The plaintiff in East
man was injured while travelling on a county road, and sued for 
negligent maintenance. The county defended by arguing that the 

40 See infra text accompanying notes 131-51. I use the term "substantive due 
process" to mean the employment of the due process clause of the fourteenth 
amendment to impose substantive limitations on the content of legislation. See, 
e.g., Lochner v. New York, 198 U.S. 45 (1905).

•• See infra text accompanying notes 152-81.
47 32 F. 24 (D. Or. 1887).
•• 1887 Or. Laws 45.
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repeal conferred tort immunity.49 Judge Deady first noted that the 
repeal of a law allowing suit did not necessarily imply immunity, 
particularly in the case of counties, which were liable for their 
torts under the common law. He added: 

In my judgment, the [remedy clause] ... has an important bear
ing on this case. To begin with, it may be admitted that the remedy 
guarantied by this provision is not intended for the redress of any 
novel, indefinite or remote injury that was not then [i.e., at the 
time the Oregon Constitution was adopted] regarded as within the 
pale of legal redress. But whatever injury the law, as it then stood, 
took cognizance of and furnished a remedy for, every man shall 
continue to have a remedy for by due course of law .... If this 
then known and accustomed remedy can be taken away in the face 
of this constitutional provision, what other may not? Can the legis
lature, in some spasm of novel opinion, take away every man's rem
edy for slander, assault and battery, or the recovery of a debt? and, 
if it cannot do so in such cases, why can it in this?60 

Judge Deady reached his conclusion on the basis of a crude histor
icism. He explained: 

Contemporaneous construction is always resorted to for the inter
pretation of constitutions made in the orderly and peaceful progress 
of organized society. What was the law, practice, or usage at the 
time is assumed to have been known to the framers of the constitu
tion, and the people who adopted it; and the phrases, capable of a 
larger or smaller application, as used therein, are properly inter
preted by reference thereto.&1 

This first solution to the remedy clause problem, then, would 
freeze the law as it existed in 1859. Any common law or statutory 
remedy then existing would be preserved forever; any remedy 
thereafter created was vulnerable. This approach has a certain 
primitive logical attraction, eschewing as it does any need for 
analysis beyond legal archeology.112 At the same time, however, it 
suffers from short-sightedness in its assumption that the framers 

48 Eastman, 32 F. at 31. 
60 Id. at 32. In grouping together slander with assault and battery and recov

ery of a debt, Judge Deady obviously was attempting to echo the remedy clause's 
"person, property or reputation." In doing so, he failed to note that a remedy for 
slander, unlike his other examples, had an independent constitutional guarantee 
outside of article I, section IO, namely article I, section 8, which holds "every 
person ... responsible for the abuse of' free speech. See infra text accompany
ing note 123. 

61 Eastman, 32 F. at 32. 
61 It is not an approach the modern Oregon court has rejected in all contexts. 

See, e.g., State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984) (historical exami
nation of article I, section 27, the right to bear arms). 
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were cognizant of all common law and statutory remedies in exis
tence when they adopted the Oregon Bill of Rights without debate 
or discussion. It also suffers from illogic in its assumption that 
those who frame constitutions wish to preserve the status quo. 

The same issue reached the state courts five years later, in 
Templeton v. Linn County,68 with opposite results. Again, plaintiff 
sued the county for negligent highway maintenance, and again the 
county defended on the basis of the repeal of the statute allowing 
it to be sued. The court confronted the question of whether the 
legislature was competent to effect that repeal, or whether it "was 
prohibited or restrained from repealing it by article I, section IO, 
of the constitution."64 The court began its analysis by gratuitously 
contradicting Judge Deady: "The proposition, that at common law 
a county was not liable for an injury resulting from a defect in one 
of its highways or roads, is established by an array of authorities 
which cannot be questioned.""" There followed thirty-nine case ci
tations. This contradiction was gratuitous because under Judge 
Deady's reasoning the Clackamas County case would have had 
the same result whether the counties' liability in 1859 was com
mon law or statutory. The Templeton court's real attack was on 
Judge Deady's entire theory of the sanctity of pre-Constitutional 
remedy, which, the court noted, "tied the hands of the legislature 
so that such liability should endure as long as the constitution 
shall remain in force. As a proposition of constitutional law, this 
contention seems startling."66 The Constitution indeed prohibits 
the legislature from removing rights of action, the court reasoned, 
but not legislatively created ones; only "vested" rights of action, 
defined cryptically as those which "(spring] from contracts, or 
from principles of the common law,"67 were constitutionally safe
guarded. Since the legislature created the right to sue the county, 
that right was not vested; therefore the legislature could revoke it 
without denying plaintiff a constitutionally guaranteed remedy.68 

Thus, in the first two cases interpreting the remedy clause, its 
inherent interpretational problems surfaced. Taken literally, the 
clause guaranteed what no legal system could, or would aspire to, 

63 Templeton v. Linn County, 22 Or. 313, 29 P. 795 (1892). 
114 Id. at 316, 29 P. at 796. 
66 Id. at 314, 29 P. at 795. 
68 Id. at 316, 29 P. at 796. 
67 Id. at 318, 29 P. at 797 (quoting Judge Cooley). 
68 Id. at 318-19, 29 P. at 797. In a lengthy dissent, id. at 321-29, 29 P. at 797-

800, Judge Lord quoted Judge Deady's opinion in Eastman. 
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deliver: a remedy for any injury, including, for example, a self
inflicted one or one caused without fault. To protect the clause 
from absurdity, interpreters had to fashion principled limiting the
ories. The least limiting and most logically attractive was to con
strue the clause as freezing all the legal remedies in existence at 
the time of its adoption. Perhaps foreseeing that such a theory was 
overly rigid, the next interpreters modified the strict historical ap
proach in favor of a more analytically sophisticated one based on 
the idea that remedies were a species of property, and that only 
those that were vested were protected - and that a legislature 
was incapable of creating vested rights. 

The logical shortcomings of this second theory leap out at the 
modern critic: what is the term "vested" but a conclusory and tau
tological epithet used to describe a right the court has decided, for 
whatever reason, it wants to protect? Why is a legislatively cre
ated contract right more sacred than a legislatively created right 
of intestate succession'? Still, in the first two cases we see a strug
gle to achieve consistent and principled theories to cope with the 
complex implications of the remedy guarantee. The Templeton 

court recognized this complexity and noted: 

The time allowed for the consideration of this subject is too brief to 
allow an exhaustive examination of it; besides, it is never safe for a 
court to undertake to decide any more than the exact question 
before it .... [T]he court will be better able to determine the ef
fect of this provision of the constitution in each particular case as it 
shall arise. 119 

The sovereign immunity cases after Templeton60 are less sweep
ingly theoretical but equally rigorous in their attempt to deal with 
the clause systematically. Mattson v. Astoria,61 for example, in
volved a challenge to an ordinance whereby the defendant city be
stowed tort immunity upon itself and its officers. The court noted 
that a city can claim immunity so long as it does not extend that 
claim to its officers, who at common law were liable for injury 
caused by failure to perform their statutorily imposed ministerial 
duties. Further, the legislature "may change the remedy or the 
form of procedure, attach conditions precedent to its exercise, and 
perhaps abolish old and substitute new remedy," but "it can not 

19 Templeton, 22 Or. at 318, 29 P. at 797. 
•0 22 Or. 313, 29 P. 795. 
•1 39 Or. 577, 65 P. 1066 (1901 ). 
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deny a [common law] remedy entirely."62 The same result befell 
Oregon City in 1909 when it attempted to insulate itself from all 
liability, and its officers from liability for negligence. The court 
held that this scheme deprived plaintiff of his common-law rem
edy against city officials for negligently failing to perform their 
ministerial duties, and therefore violated article I, seciton I 0.68 

Five years later, the city of La Grande argued to the court that 
home rule64 gave municipalities the power to declare themselves 
immune from tort liability. The court held that the state constitu
tion, in particular the remedy clause, still governed cities even af
ter they adopted charters, so that a charter provision like La 
Grande's that took away an existing remedy was invalid if that 
remedy existed at the time the Constitution was adopted.611 

This return to the Deady theory indicated a trend: the sovereign 
immunity cases, while individually well-reasoned, were becoming 
systemically incoherent. Theiler v. Tillamook County66 used 
Deady's theory from Eastman v. Clackamas County61 in holding 
that Oregon Laws chapter 358, eliminating the right to sue coun
ties in tort, violated article I, section 10. But later, in Gearin v. 

Marion County,68 Deady's argument was rejected explicitly. Ac

knowledging rather vaguely that the remedy clause "is one of the 
most sacred and essential of all constitutional guarantees," the 
court stated that the clause nonetheless has "no application to an 
action sounding in tort when brought against the state or one of 
the counties of the state."69 In Clark v. Coos County,10 the court 
held that the Constitution guaranteed a remedy, but "[a]gainst 

81 Id. at 580, 65 P. at 1067. In a series of later cases, cities seized on the 
dictum that they could declare themselves immune so long as they left their of
ficers liable, and passed constitutional ordinances accordingly. See Pullen v. Eu
gene, 77 Or. 320, 146 P. 882 (1915); Humphry v. City of Portland, 79 Or. 430, 
154 P. 897 (1916); Caviness v. City of Vale, 86 Or. 554, 564, 169 P. 95, 98 
( 1917) (but note dictum cautioning that "[t]o take away the common-law rights 
of a citizen without giving him a substantial and adequate redress by statute, 
would ... be violative of his constitutional immunities."). 

88 Batdorff v. Oregon City, 53 Or. 402, 409, JOO P. 937, 940 (1909). 
84 Conferred by initiative in 1906, OR. CONST. art. XI, § 2; art. IV, § 1. 
ea Coleman v. City of La Grande, 73 Or. 521, 144 P. 468 (1914). 
88 75 Or. 214, 146 P. 828 (1915). 
87 32 F. 24. 
88 110 Or. 390, 223 P. 929 (1924). 
811 Id. at 396, 223 P. at 931. Accord Platt v. Newberg, 104 Or. 148, 205 P. 

296 (1922) (doctrine of municipal immunity is "of equal dignity" with remedy 
clause). 

10 82 Or. 402, 161 P. 702 (1916). 
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whom the man shall have a remedy is not stated. Neither is any 
process detailed whereby it may be enforced." Thus, "this consti
tutional provision as to state governmental agencies must be 
treated as not self-executing. "71 Yet within eight years, the court 
declared that the remedy guarantee "is self-executing and oper
ates without the aid of any legislative act or provision."72 Mean
while, the court held that the state's sovereign immunity pre
vented a mortgage foreclosure action where the state had a junior 
lien on the mortgaged property.78 

The final word on the subject came in the 1939 case of Noonan 
v. City of Portland.74 As in Eastman v. County of C/ackamas,n
plaintiff was injured on a publicly owned thoroughfare and sued
for negligent maintenance. Portland's charter conferred immunity
on the city, and plaintiff argued that this immunity violated arti
cle I, section 10. After a detailed survey of the doctrine of non
suability and the earlier cases under the remedy clause, the court
unequivocally rejected the Deady interpretation, holding that "Ar
ticle I, § 10, Oregon Constitution, was not intended to give anyone
a vested right in the law either statutory or common; nor was it
intended to render the law static .... We, therefore, conclude 
that this contention reveals no infirmity in the charter exemption 
clause."78 The court did not say what article I, section 10 was
intended to do, but the following language is suggestive: "In Sil
ver v. Silver, 280 U.S. 117, ... the court said that it was unnec
essary to 'elaborate the rule that the Constitution does not forbid 
the creation of new rights, or the abolition of old ones recognized 
by the common law, to attain a permissible legislative object.' "77 

Using as its authority a Supreme Court interpretation of a Con
stitution that does not have a remedy guarantee, the court appar
ently concluded that the Oregon guarantee served the purpose of 
preventing the legislature from abolishing old remedies only when 
that abolition did not serve a permissible legislative object. Since 
legislatures never intentionally act impermissibly, the court's for
mulation reduces to this: the remedy clause prohibits the legisla-

11 Id. at 404, 161 P. at 703. 
71 Gearin, 110 Or. at 396,223 P. at 931. 
78 Federal Land Bank of Spokane v. Schermerhorn, 155 Or. 533, 64 P.2d 

1337 (1937). 
74 161 Or. 213, 88 P.2d 808 (1939). 
75 32 F. 24. 
78 Noonan, 161 Or. at 249-50, 88 P.2d at 822. 
11 Id. at 249, 88 P.2d at 822. 
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ture from passing laws which abolish a common-law remedy with
out an excuse that the courts decide is legitimate. 

The sovereign immunity cases, then, show the Oregon court's 
attempt to cope with a constitutional mandate in the face of prac
tical arid political demands to evade it. In searching for an excuse, 
it adopts several theories, each of which fails to resolve the prob
lem for more than a few years. Ultimately, the remedy guarantee 
is judicially balanced away in the name of "permissible" remedy 
abolitions. 

2. Other Traditional Immunities

This pattern of subjecting constitutional guarantees to judicial
balancing repeats itself in other "immunity" areas as well, partic
ularly where the remedy clause competed against a traditional im
munity. In Landgraver v. Emanuel Lutheran Charity Board, 
lnc.,78 for example, the plaintiff was injured through the alleged 
negligence of a church-sponsored nonprofit hospital which de
f ended by claiming charitable immunity. Plaintiff responded by 
raising the remedy guarantee. Without explicitly answering this 
constitutional challenge, the court simply held that it had the pre
rogative to decide cases according to its determination of "public 
policy," which in this case it declared to be the encouragement of 
charitable organizations. 79 

Challenges to statutes of limitations and of repose have suffered 
similar results. In Josephs v. Burns & Bear,so the plaintiff raised 
an article I, section 10 challenge to the statute establishing a ten
year limit in negligence actions.st The court held: 

It has always been considered a proper function of legislatures to 
limit the availability of causes of action by the use of statutes of 
limitation so long as it is done for the purpose of protecting a rec
ognized public interest. . . . It is a permissible constitutional legis
lative function to balance the possibility of outlawing legitimate 
claims against the public need that at some definite time there be 
an end to potential litigation.81 

78 203 Or. 489, 280 P.2d 301 (1955). 
78 Id. at 540, 280 P.2d at 323. 
80 260 Or. 493, 491 P.2d 203 (1971). 
81 OR. REV. STAT. § 12.115(1) (1969). 
82 Josephs, 260 Or. at 503, 491 P.2d at 207-08. Accord Johnson v. Star Ma

chinery Co., 270 Or. 694, 702, 530 P.2d 53, 57 (1974) (upholding statute of 
repose on theory that a "cause of action may be constitutionally abolished or 
limited so long as it is not done arbitrarily and there is a legitimate, counter-
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Only one article I, section 10 challenge to a traditional immu
nity has been rejected through a systematic analysis of the remedy 
clause itself. In Smith v. Smith83

, a wife was injured due to the 
gross negligence of her husband. The husband invoked intra
spousal immunity, and the wife countered with a remedy clause 
argument. The court distinguished between an "injury" of consti
tutional magnitude, and mere "damage": 

[T]he word injury is not to be construed as it might be if found in
a workmen's compensation act, or when statutory reference is
made to "accidental injury." We have said that the constitutional
provision guarantees all "recognized rights." ... The Constitution
does not guarantee a right of action in every case in which one
person suffers damage at the hands of another.8'

Even though its treatment of the clause itself is analytical, the 
Smith court's ultimate decision to uphold the intraspousal immu
nity was based on its conclusion that "no clear-cut issue of public 
policy" militated for its abolition.86 

3. Workers' Compensation and Other Non-Judicial Remedies

Public policy did, however, lie behind the enactment of workers'
compensation schemes. As the industrial revolution exposed in
creasing numbers of workers to the possibility of injury and death, 
the common law responded by creating a cluster of tort defenses 
that effectively insulated employers from liability.86 As a result, 
the victims of industrial accidents or their survivors typically re
ceived small compensation or no compensation at all.87 At the 
same time, employers suffered occasional large tort judgments at 
unpredictable intervals. Dissatisfaction was widespread. By the 
end of the nineteenth century, workers and capitalists alike were 
prepared to accept a system that would preserve industrial peace 
by eliminating obvious injustices, and also allow employers to ra-

vailing public interest or policy which is arguably served by such action."); Davis 
v. Whiting Corporation, 66 Or. App. 541, 674 P.2d 1194 (1984).

aa 205 Or. 286, 287 P.2d 572 (1955).
84 Id. at 295-96, 287 P.2d at 576.
86 Id. at 314, 287 P.2d at 585.
88 Priestley v. Fowler, 150 Eng. Rep. 1030 (1837) (the fellow servant rule and

assumption of the risk); Butterfield v. Forrester, 103 Eng. Rep. 926 (1809) (con
tributory negligence). 

87 See J. BOYD, A TREATISE ON THE LAW OF COMPENSATION FOR INJURIES TO 
WORKMEN UNDER MODERN INDUSTRIAL STATUTES 53-82 (1913). 
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tionalize and predict their tort risk.88 When the British Compen
sation Act of 1897 was passed effecting a compromise under 
which employers sacrificed their quasi-immunity and workers sac
rificed their tort remedies, many American states seized it as a 
model for their own statutes.89 Among them was Oregon, which in 
1913 adopted a compensation law90 based on the insurance princi
ple of employer contribution and scheduled benefits. The law was 
immediately attacked in a referendum, but it survived.91 

The next attack was in the courts. In Evanhoff v. State Indus
trial Accident Commission,92 the court for the first time had to 
deal with a law that denied a well-established cause of action - a 
tort action for personal injury based on negligence - uncompli
cated by a traditional common-law immunity. The court side
stepped the issue by noting that the compensation law allowed 
both the worker and the employer to elect not to be covered. 
Therefore, it was the parties themselves, not the law, that took 
away the remedy as in a mutual waiver.98 Again, the analytical 
rationale was bolstered by, if not a mere pretext for, public policy 
balancing. In an uncharacteristic burst of enthusiasm, the court 
noted: 

Upon the whole case we are of the opinion that the act violates no 
prescription of the Constitution of this state or of the United 
States, and that it was properly passed and is in every respect a 
valid law .... Before its enactment one workman out of three re
ceived a large compensation for his injuries by an action at law, 
while the remaining two were defeated and got nothing. Now every 
workman accepting its provisions receives some compensation if in
jured; and, taken as a whole, it will be found that more money in 
the way of compensation is received by the whole body of injured 
workmen than by the inadequate remedies afforded in the courts. It 
has been a boon to the employers, the employed, and the commu
nity, which latter could formerly only off er to the injured laborer 
the charity of the almshouse instead of that just compensation 
which he may now receive without the humiliation of pauperism or 
the loss of self-respect_lM 

18 See Friedman & Ladinsky, Social Change and the lAw of Industrial Acci-
dents, 67 COLUM. L. REV. 50 (1967). 

•• I A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 5.20 (1985).
80 1913 Or. Laws 188. 
81 Skelton, The /965 Oregon Workmen's Compensation Law: A New Model 

for the States, 45 OR. L. REV. 40, 41 (1965). 
81 78 Or. 503, 154 P. 106 (1915). 
88 Id. at 518, 154 P. at 111.
H Id. at 523-24, 154 P. at 112-13. 
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Surprisingly, the issue never resurfaced in Oregon courts, al
though some other states have had to amend their constitutions to 
accommodate compensation schemes.96 

The courts have, however, confronted other legislatively created 
schemes that substitute non-judicial remedies for traditionally ju
dicial ones. The same rationale prevailed. In Rueda v. Union Pa
cific Railroad Co.,98 the defendant company had a rule that an 
injured employee could not avail himself of the employer-spon
sored hospital fund whenever the employer's general manager de
termined that the cause of the injury was a brawl. Plaintiff con
tested the application of the rule, arguing that the agreement 
unconstitutionally denied him the opportunity to have a remedy in 
due course of law. The court disagreed, concluding that the agree
ment was analogous to a covenant not to sue or an accord and 
satisfaction: parties are free to negotiate agreements that have the 
effect of conferring immunity. Once again, the court invoked pub
lic policy: 

If the broad rule for which plaintiff contends were adopted upon 
constitutional grounds, it would not only make all general common 
law arbitration agreements invalid but would render arbitration 
statutes of this and many other states unconstitutional. 

. . . The law creates courts for the redress of injuries; it does not 
compel disputants to use them.97 

4. Guest passenger statutes

Statutes abolishing the right of a guest passenger in an automo
bile to sue the host driver elicited two long and thoughtful analy
ses by the Oregon court. The issue evoked a reprise of the sover
eign immunity debate, with one side arguing that article I, section 
10 protected all common-law remedies, and the other urging more 
flexibility. Flexibility once again prevailed. 

98 See, e.g., OKLA. CONST. art. XXIII, § 7. 
98 180 Or. 133, 175 P.2d 778 (1946). 
97 Id. at 162-63, 175 P.2d at 790; accord White v. State Indus. Accident 

Comm'n, 227 Or. 306, 362 P.2d 302 (1961) (provision of Oregon Occupational 
Disease Act, OR. REV. STAT.§ 656.814 (1961), making findings of medical board 
final, not violation of article I, section 10); International Union of Operating 
Eng'rs Local 701 v. Brady-Hamilton Stevedore Co., 258 Or. 484, 493, 483 P.2d 
1303, 1307 (I 971) (NLRB has exclusive jurisdiction in labor disputes "regard
less of state . . . constitutional provisions purporting to provide a 'remedy for all 
wrongs.'"). 
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In 1927, the legislature passed its first guest passenger statute.98 

It was challenged within a year in Stewart v. Houk.99 In language 
reminiscent of Judge Deady's first treatment of the remedy clause 
in 1887, the court invalidated the statute as an attempt by the 
legislature to "withhold jural significance" from a previously rec
ognized cause of action, in violation of a constitutional provision 
designed to "safeguard those ancient rights and preserve as en
forceable causes of action any breach of them which resulted in 
injury to another."100 The court hinted that a statute would sur
vive which merely modified the right of action without eliminating 
it, but outright abolition was unconstitutional: "[l)f the buttress 
erected by this constitutional provision for the safeguarding of 
long-established rights can be pierced by this piece of legislation, 
an entry will be effected through which may come other legisla
tion in substitution for the safeguarded common-law rights."101

The legislature tried again, this time passing a law that denied 
guests a remedy only for negligence, but allowed them to retain a 
remedy for intentional torts, gross negligence, or reckless driv
ing.102 The revised law was tested in Perozzi v. Ganiere,108 and the
court followed the familiar pattern. First, it surveyed other states' 
treatment of guest passenger statutes, in particular a Connecticut 
law which had been upheld by the United States Supreme Court 
on federal constitutional grounds.104 It then confronted the plain
tiff's contention, derived from Stewart v. Houk,100 that article I, 
section 10 preserved all common law remedies. The court's re
sponse had two prongs. First, the court cited article XVIII, section 
7 of the Oregon Constitution for the proposition that the framers 
contemplated alteration and repeal of the common law: "All laws 
in force in the territory of Oregon when this constitution takes 
effect, and consistent therewith, shall continue in force until al
tered or repealed."106 Second, the court appealed to public policy,

88 1927 Or. Laws 560. "Acceptance of a free ride as a guest in a motor vehicle 
shall be presumed to be a waiver of said guest of liability for accidental injury 
caused by [the] owner or driver of such vehicle." 

99 127 Or. 589, 271 P. 998 (1928). 
100 Id. at 595, 271 P. at 1000. 
101 Id. at 596, 271 P. at 1000. 
101 1919 Or. Laws 729. 
103 149 Or. 330, 40 P.2d 1009 (1935). 
104 Id. at 332-33, 40 P.2d at 1010. The Connecticut law was upheld in Silver 

v. Silver, 280 U.S. 117 (I 929).
108 127 Or. 589, 271 P. 998. 
106 Perrozi, 149 Or. at 345-46, 40 P.2d at 1015. 
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arguing that plaintiff's interpretation would preserve antiquated 
rights such as the right to recover for trespass by cattle and ripa
rian water rights. 107 Transcending both these rationales was the
technique of applying a balancing test and reasonableness stan
dard. The court concluded: "There was and is no constitutional 
inhibition against the enactment of our guest statute. It was 
clearly within the police power of the state for the legislature to 
attempt to correct what it considered a growing evil."108 The guest
passenger statute was upheld and survived unchallenged until its 
repeal. 109 

5. Defamation

The most recent challenges to statutory nonsuability stem from
Sections 30.155 to 30.175 of the Oregon Revised Statutes, Ore
gon's media defamation statutes, which restrict a defamed plain
tiff's remedies against a media defendant in two ways. First, a 
plaintiff is limited to "general and special damages which ... 
[he] can prove to have suffered as a direct and proximate result of 
the publication of the defamatory statement."1 10 Punitive damages
are not available. Second, plaintiffs can recover general damages 
only if they have demanded but not received a published retrac
tion, or they can prove that the defamation was intentional.111 

In Holden v. Pioneer Broadcasting Co.,112 the plaintiff sued a 
television station which had run a story implying that he owned a 
restaurant where young women were led into a life of prostitution. 
Plaintiff pleaded neither intentional defamation nor refusal to re
tract, and was therefore denied general damages. He argued that 
this denial deprived him of a remedy for an injury to his reputa
tion. Judge O'Connell for the majority of a 4-3 court, citing the 
guest passenger118 and governmental immunity cases, 114 held that 

l0'7 Id. at 348-49, 40 P.2d at 1016. 
108 Id. at 350, 40 P.2d at 1016. The court also stated that "Section 10 of

article I ... is a 'due process' of law clause." Id.
108 The guest passenger statutes, OR. REV. STAT. § 30.110, -.120, were re

pealed by 1961 Oregon Laws, ch. 578, § 1 and replaced by 1961 Oregon Laws, 
ch. 578, § 2, codified as OR. REV. STAT. § 30.115, which limited guests' recovery 
to intentional accidents or those caused by gross negligence or intoxication. That 
statute was in turn amended by 1979 Oregon Laws, ch. 866, § 7, so as to elimi
nate all limitations on recovery by guest passengers in automobiles. 

llO OR. REV. STAT.§ 30.155 (1983). 
m Id. § 30.160. 
111 228 Or. 405, 365 P.2d 845 (1961). 
118 See supra text accompanying notes 98-109. 
114 See supra text accompanying notes 47-77. 
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article I, section IO did not "freeze the law of defamation" or, 
more generally, "congeal the remedies for all actions."1111 While 
the legislature may be incompetent to abolish common-law reme
dies, it has the right to alter them, which is what the challenged 
statute did; it merely substituted the remedy of retraction for the 
remedy of money damages. 118 Interpreting the "due course of
law" language, the majority held that the clause did not guaran
tee a judicial remedy.117 The dissenters argued that the decision 
represented a judicial surrender to the legislature . because "due 
course of law" required a judicial hearing to determine if retrac
tion in fact was an adequate remedy.118 

Seventeen years after Holden, the court once again faced an 
article I, section 10 challenge to the defamation statute in David
son v. Rogers. 119 The plaintiff alleged injury to his reputation but
did not allege that he had been denied a retraction. The court saw 
"no reason to depart from this court's prior decision upon the sub
ject."120 The retraction statute survived because it did not wholly 
deny a remedy, but merely provided a substitute: 

If the specific remedies available at common law were frozen at the 
adoption of Oregon's Constitution, the legislature would have been 
helpless to enact limitations upon actions such as those provided by 
the Workmen's Compensation Law and the guest passenger stat
ute, or to concern itself with other similar matters about which it is 
usual for legislatures to take action.111 

In a specially concurring opinion, Justice Linde suggested an 
entirely different approach. Article I, section IO, he argued, 
presented a "false issue," because the guarantee is not directed 
against government deprivations of remedies. Rather, he argued, 
the provision "is part of a section dealing with the administration 
of justice . . . addressed to securing the right to set the machinery 
of the law in motion to recover for harm already done .... It is 
concerned with securing a remedy from those who administer the 
law, through courts or otherwise."122 Justice Linde suggested that 

115 Holden, 228 Or. at 411-412, 365 P.2d at 849.
118 Id. at 414, 365 P.2d at 850. 
117 Id. at 415-16, 365 P.2d at 850. 
118 Id. at 422-24, 365 P.2d at 854. 
119 281 Or. 219, 574 P.2d 624 (1978). 
uo Id. at 221, 574 P.2d at 625.
111 Id. at 222, 574 P.2d at 625. 
m Id. at 222-23, 574 P.2d at 625-626. 
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a more legitimate rationale for upholding the retraction statute 
would derive from the interplay between article I, section 10, and 
article I, section 8, Oregon's "freedom of expression" guarantee: 

Given the interrelation of our two explicit sections on freedom of 
speech and press and the right to a remedy for injury to reputation, 
a statute that matches financial compensation for unintentional 
defamation to demonstrable injuries measurable in money arguably 
exhausts the scope of that remedy under article I, section 8. In any 
event, it satisfies article I, section 10.123 

A defendant, then, has the right of free expression, but that right 
is constrained by his article I, section 8 responsibility to avoid 
abusing it, and by the plaintiff's article I, section 10 right to a 
remedy. To harmonize the two provisions, the responsibility of the 
defendant matches the right of the plaintiff. 

6. Immunities: Conclusion

Justice Linde's concurrence in Davidson v. Rogers124 provides a
fitting culmination to the history of immunities under the remedy 
guarantee. The cases indicate a judicial inability to formulate a 
coherent, consistent rule for applying the constitutional mandate. 
Other states with remedy guarantees have experienced the same 
difficulty. 1211 From the first cases through the most recent, some

198 Id. at 225, 574 P.2d at 626. See also Wheeler v. Green, 286 Or. 99, 593 
P .2d 777 (I 979) (Article I, section IO does not guarantee punitive damages for 
defamation); State v. Robertson, 293 Or. 402, 433 n.29, 649 P.2d 569, 588 n.29 
(1982) (person injured by words has article I, section IO remedy under "respon
sibility" language of article I, section 8). 

19' 281 Or. 219, 574 P.2d 624 (1978). 
isa The author of Note, Medical Ma/practice Statute of Repose: An Unconsti

tutional Denial of Access to the Courts, 63 NEB. L. REV. 150 (1983), surveys 
and classifies all states' interpretations of their remedy clause. The interpreta
tions fall into three categories: "no restriction" jurisdictions, holding that the 
remedy clause does not apply to legislation at all, but merely to procedural 

., rights; "due process" jurisdictions, which hold that if the right asserted is "fun
damental," the constitution guarantees a remedy; and "constitutional incorpora
tion" jurisdictions, where the clause bars elimination of remedies in existence at 
the time the constitution was adopted unless an alternative remedy is provided. 
Some jurisdictions vary these interpretations. Florida, for example, combines the 
second and third, so that the legislature can eliminate a common-law remedy if 
the public need for the elimination is sufficient. 

Another typology is found in McGovern, The Variety, Policy and Constitu
tionality of Product Liability Statutes of Repose, 30 AM. U.L. REV. 579 (1981), 
where the author identifies three theories under which statutes of repose survive 
remedy clause attacks. They are: "vested rights" theories, under which the legis
lature can abolish any right that has not vested; theories holding that the clause 
does not apply to the legislature; and theories that justify the statutes under the 
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judges have urged an absolutist approach that would take the 
clause as a serious limitation on the legislature's power to inter
fere with existing causes of action. Others have argued that taking 
the clause literally leads to logical and practical absurdities, 
prohibiting the legislature from responding to an evolving world. 
These jurists have been willing to balance the right to a remedy 
against various public needs and rights. Invariably, the balancers 
have prevailed126 as they have in so many areas of constitutional
law. 127 

In other areas of balancing, however, courts have at l�ast ar
ticulated a "test" or a list of "factors" to be considered. No such 
guidance exists regarding the remedy guarantee. Instead, courts 
have invoked the amorphous but comfortable authority of "public 
policy" whenever a difficult case presented itself. As an inevitable 
result, the remedy clause has in every area given way before every 
immunity it was used to challenge. While there are hints and 
dicta indicating that certain causes of action could not be totally 
eliminated, 128 up to the present time in Oregon, no legislatively 

assumption that the statutory time period measures the life of the injury, so that 
after its lapse, there is no injury for which to seek a remedy. 

For another general article on the remedy guarantee, see Note, Constitutional 
Guarantees of a Certain Remedy, 49 IOWA L. REV. 1202 (1964). For articles 
discussing individual states' treatment of their clause, see Mickelsen, The Use 
and Interpretation of Article I, Section Eight of the Minnesota Constitution, 
1861 - 1984, 10 WM. MITCHELL L. REV. 667 (1984); Note, Article I, Section 21: 
Access to Courts in Florida, 5 FLA. ST. U.L. REV. 871 (1977). 

m See, e.g., Roelle v. Griffin, 59 Or. App. 434, 651 P.2d 147 (1982) (an act 
barring unregistered builders from filing liens or suing for breach of contract 
does not violate article I, section 10 because the act is "for the protection of the 
public"); Rotwein v. Gersten, 160 Fla. 736, 36 So. 2d 419 (1948) (en bane) 
(legislature may abolish "alienation of affections" tort because abolition is in the 
public interest); Haney v. International Harvester Co., 294 Minn. 375, 201 
N.W.2d 140 (1972) (legislature, when abolishing common law remedy, need not 
substitute alternative if abolition is in pursuit of permissible legislative objective); 
People v. John Doe of Rosehill Cemetery Co., 344 Ill. 555, 166 N.E. 112 (1929) 
(remedy guarantee must give way to the overriding power of the state to make 
reasonably necessary changes when required to effectuate the police power en
joyed by the sovereign government); but see Norwest v. Presbyterian Intercom
munity Hosp., 293 Or. 543, 552, 652 P.2d 3 I 8, 323 (1982) ("Courts exist to 
serve whatever rights people have, OR. CONST. art. I, § 10; it is not for them to 
weigh or 'balance' their own institutional concerns against the merits of such a 
right."). 

117 See Mathews v. Eldridge, 424 U.S. 3 I 9 (1976). 
118 E.g., Holden, 228 Or. 405, 365 P.2d 845; West v. Jaloff, 113 Or. 184, 232

P. 642 (1925) (defendant's contention that 1921 Or. Laws, ch. 371, § 2 makes
ambulance immune from suits for negligence rejected because such an interpre
tation would eliminate existing common-law remedy for damages).
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created immunity has ever been struck down on the basis of arti
cle I, section 10. As Justice Linde's concurring opinion in David
son suggests, and as I argue below more fully and radically,129 this 
is the right result for the wrong reason. 130 

B. Substantive Due Process

In 1883, even before Judge Deady first attempted to construe 
the Oregon remedy guarantee, no less a personage than U. S. Su
preme Court Justice John Harlan referred to article I, section 10 
as a clause declaring "that no person should be deprived of life 
otherwise than by 'the judgment of his peers or the law of the 
land,' or 'without due process of law.' "181 This dicta began a long 
tradition of references to article I, section 10 as an analogue to the 
federal fourteenth amendment, and more specifically, of reference 
to the "due course of law" language in the remedy clause as a 
state analogue to the substantive "due process of law" guarantee 
of the federal fourteenth amendment.132 Attorneys who sought a 
constitutional basis for attacking substantive state regulations reg
ularly tacked a state constitutional citation onto their federal one. 

In no case, however, has the Oregon court struck down a state 
enactment on the basis of article I, section 10, or in any other way 
used that Section as a rationale for enforcing "substantive due 
process."133 Nor did any opinion ever indicate that the clause 
would serve that purpose. Thus, when the Oregon legislature in 
1961 d�cided to appoint a Commission for Constitutional Revi-

119 See infra text accompanying notes 182-211. 
180 T.S. Eliot, Murder in the Cathedral in THE COMPLETE PLA vs OF T.S. 

ELIOT. 
181 Hurtado v. California, 110 U.S. 516, 556-57 (1884) (Harlan, J., 

dissenting). 
189 See, e.g., Duniway v. Portland, 47 Or. 103, 81 P. 945 (1905); Hough v. 

Porter, 51 Or. 318, 98 P. l083 (1909); Coach v. Gage, 70 Or. 182, 138 P. 847 
(1914); Perozzi, 149 Or. at 350, 40 P.2d at l016 ("Section 10 of article I of the 
Oregon Constitution is a 'due process' clause."); City of Portland v. James, 25 I 
Or. 8, 444 P.2d 554 (1968). 

188 In James, the court declared Portland's vagrancy statute invalid because it 
used unconstitutionally vague terms, in particular the phrase "without ... law
ful purpose." The court held that the law violated "article I, section 9 and the 
due process clause of article I, section IO of the Oregon Constitution as well as 
the Fourth and Fourteenth Amendments of the United States Constitution." 251 
Or. at IO, 444 P.2d at 555. The case, however, employs a federal analysis, and 
the reference to the Oregon constitutional provisions in the holding is the only 
Oregon citation in the opinion. Clearly, the court based its holding on the federal 
fourteenth amendment as construed by the U.S. Supreme Court. 
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sion, 134 many of the commission members felt that article I, sec
tion 10 should be rewritten so as to protect individual initiative 
and free enterprise by explicitly providing a constitutional mecha
nism for striking down governmental economic regulations. 1311 

They proposed the following revision: "No person may be deprived 
of any right or privilege by any unlawful or unfair procedure, or 
be deprived of life, liberty or property, or of remedy for injury 
done him in his person, property or reputation, without due pro
cess of law."138 

A minority of the commission members, presumably aware that 
in federal constitutional law the use of the fourteenth amendment 
to strike down economic regulations had been totally discredited 
for several decades, 137 urged a clause that would not enable Ore
gon litigants and courts to enter that deserted realm of confusion 
and social Darwinism masquerading as "individualism." Their 
proposal, which was rejected by the commission, read as follows: 
"No person may be deprived of any right, privilege or liberty by 
any unlawful or unfair procedure, or be denied remedy in due 
course of law for injury done him in his person, property or repu
tation. "138 Members of this minority included two future members 
of the court of appeals (H. M. Schwab and George van Hoomis
sen) and a future member of the supreme court (Hans Linde). As 
it happened, neither side prevailed; the proposed constitutional re
vision was never enacted by the legislature. The proposals were 
significant only because they provided the first published opportu
nity for a systematic attack on the idea of article I, section 10 as a 
substantive due process clause. 

That attack came most forcefully eight years later in a law re
view article by then Professor Linde entitled Without "Due Pro
cess": Unconstitutional Law in Oregon.189 The immediate provo
cation of the article was a pair of cases decided by the Oregon 
Supreme Court. In Leathers v. City of Burns,140 the court upheld
a city ordinance under which large gasoline trucks were not al-

1114 See Or. S.J. Res. 20, 51st Leg., 1961 Or. Laws 1514. 
m THE COMMISSION FOR CONSTITUTIONAL REVISION, A NEW CONSTITUTION 

FOR OREGON: A REPORT TO THE GOVERNOR AND THE 52ND LEGISLATIVE As
SEMBLY 45-46 (I 962) [hereinafter cited as A NEW CONSTITUTION FOR 
OREGON]. 

188 Id. at 7.
187 See, e.g., Nebbia v. New York, 291 U.S. 502 (1934). 
138 A NEW CONSTITUTION FOR OREGON, supra note 135, at 60. 
188 49 OR. L. REV. 125 ( 1970). 
"0 251 Or. 206, 444 P.2d 1010 (1968). 
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lowed to unload within city limits and struck down another ordi
nance limiting the size of underground storage tanks at gasoline 
stations. The case was argued on a number of state and federal 
constitutional grounds, including the due process clause of the 
fourteenth amendment and article I, section 10. The court's opin
ion did not mention that Section, and the holdings are explicitly 
based only on the fourteenth amendment, 141 but the court did re
fer to "the Due Process and Equal Protection Clauses of the 
United States Constitution" and "comparable provisions of the 
Constitution of Oregon. "142 In State v. Fetterly, 143 the court re
jected a general state and federal constitutional challenge and up
held a statute requiring motorcyclists to wear helmets. 

Professor Linde took the opportunity of these cases to explain 
that there was no "due process" clause in the Oregon Constitu
tion. He examined and rejected several possibilities, foremost 
among them article I, section 10. 144 Noting that the remedy
clause "springs from Magna Carta's chapter 40," while the "due 
process" clause springs from chapter 39,10 Professor Linde ar
gued that section 10 "as a whole is plainly concerned with the 
administration of justice. The guarantee ... is directed against 
the denial of a legal remedy to one who has a claim, arising from 
'injury done him in his person, property, or reputation,' that has 
its legal source outside this section itself. "146 Whereas a due pro
cess clause proscribes "lawless official action against individuals," 
a remedy clause guarantees "legal remedies for private inju
ries."147 Since Oregon did not adopt anything resembling the 
clauses in the federal Constitution and in other state constitutions 

141 Id. at 222, 444 P.2d at 1017. 
142 Id. at 218, 444 P.2d at 1015. 
148 254 Or. 47, 456 P.2d 996 (1969). 
144 The others were: §§ 1, 18, 20, 21 and 33. Linde, supra note 18, at 135. 
146 Chapter 39 of the Magna Carta states: "No free man shall be taken or

imprisoned or dispossessed, or outlawed, or banished, or in any way destroyed, 
nor will we go upon him, nor send upon him, except by the legal judgment or his 
peers, or by the law of the land." W. MCKECHNIE, supra note 3, at 375. Interest
ingly, in the 1225 reissue of the Magna Carta under Henry III, the two sections 
were merged into one, numbered section 29 - much as the Oregon Constitu
tional Commission would have merged "due process" and "remedy" guarantees 
into revised article I, section 10. Tupper v. Fairview Hospital and Training 
Center, 276 Or. 657, 667 n.4, 556 P.2d 1340, 1346 n.4 (1976) (O'Connell, J., 
specially concurring). 

148 Linde, supra note 18, at 136.
147 Id. at 138.
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derived from Magna Carta 39, the Oregon Constitution has no 
due process clause. 

Professor Linde's article apparently convinced both Oregon ap
pellate courts that article I, section 10 would not serve to strike 
down substantive legislation. In American Can Co. v. Oregon Li
quor Control Commission, us the court of appeals, citing Professor 
Linde's article (and perhaps adopting similar arguments put forth 
by him in an amicus brief he submitted in the case) held that the 
remedy clause is not a due process clause.149 Eight years later, in
State v. Clark,160 the supreme court, per Linde, J., stated: "As a 
constitutional premise, the phrase 'due process' must refer to [the] 
federal clause and must be supported by interpretations of the 
clause in decisions of the United States Supreme Court or of other 
courts based on such decisions, since the phrase does not appear in 
the Oregon Constitution." 161 

Although litigants continue to plead article I, section 10 along 
with a variety of other state and federal constitutional provisions 
to attack substantive state regulations, they will not succeed. Arti
cle I, section 10 does not define what constitutes an injury to per
son, property, or reputation. It defines what an injured person's 
rights are. 

C. Procedural Due Process

The history of article I, section 10 as a guarantee of procedural 
due process162 is simultaneously more precise and more confusing 
than the history of the clause as a substantive guarantee. It is 
more specific in that several cases actually engage in some analy
sis of the theory. It is more confusing because they do not reach a 
consensus. 

The early history parallels the substantive applications. The 
court more or less automatically referred to article I, section 10 as 
a guarantee of minimal fairness in judicial and quasi-judicial pro
cedures. In the 1923 case of Smith v. Hurlburt, 163 for example, 

"8 15 Or. App. 618, 517 P.2d 691 (1973). 
"9 Id. at 647, 517 P.2d at 705.
100 291 Or. 231, 630 P.2d 810 (1981). 
m Id. at 235 n.4, 630 P.2d at 813 n.4. 
ua This term is used to mean a guarantee of minimal fairness in the procedure 

by which a person is deprived of life, liberty, or property (under the federal guar
antee) or person, property or reputation (under the Oregon guarantee). See, e.g., 
Matthews v. Eldridge, 424 U.S. 319. 

168 108 Or. 690, 217 P. 1093 (1923). 
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the court held that the government did not violate the remedy in 

due course guarantee in taking property under its eminent domain 
power so long as the property owner received adequate notice and 

a hearing.164 Three years lafer, in Dant & Russell, Inc. v. 

Pierce, 1
r,r, the court held that "[d]epriving plaintiff of the right to 

be heard" by the tax commission, prior to the quasi-judicial deter
mination of his assessment, was "in violation of . . . the state and 
federal constitutions." Plaintiff's "day in court ... constitutes the 
very essence of due process of law."168 In 1953, the court reversed 
the conviction of a murder defendant in a capital case, on the 
grounds that his representation by two inexperienced, court-ap
pointed attorneys deprived him of the fair and impartial trial 
guaranteed by the due process clauses of the state and federal 
constitutions.157 In 1958, denying that a criminal defendant has a 
constitutional right to an appeal, the court held: "Article I § 10 
... is a guarantee of due process of law and its requirements are 
fulfilled whenever a man has had his rights adjudicated in a cir
cuit court in a fair hearing after notice, even though no appeal is 
granted to this court. "168 

The first real dispute over the "due course of law" language 
occurred in Justice Sloan's dissent in Holden v. Pioneer Broad
casting Co. 169 Arguing against the majority's holding that a legis
lative determination of a remedy constituted a remedy in "due 
course of law," Justice Sloan warned against a "most extreme 
view of judicial deference, if not surrender, to legislative 
supremacy."180 Due course of law, he maintained, required a judi
cial determination of an adequate remedy. This minority view suf
fered another defeat in the 1972 case of Ortwein v. Schwab, 181 

where the court held, after an analysis based on the federal four
teenth amendment, that the remedy clause did not require judicial 
review of final agency action.182 

1
"" Id. at 701, 217 P. at 1097.

m 122 Or. 337, 255 P. 603 (1927). 
1116 Id. at 342, 255 P. at 60:4 (citing federal cases).
167 State v. Bouse, 199 Or. 676, 264 P.2d 800 (1953). 
108 State v. Endsley, 214 Or. 537, 546, 331 P.2d 338, 342 (1958). 
1a• 228 Or. 405, 365 P.2d 845.
180 Id. at 435, 365 P.2d at 860.
1

•
1 262 Or. 375, 498 P.2d 757 (1972). 

181 Id. at 382, 498 P.2d at 760-61.
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At this juncture, an apparent schism developed between the 
newly formed Oregon Court of Appeals, 1118 and the supreme court. 
The lower court continued to treat article I, section IO as a proce
dural due process guarantee, using it in tandem with the federal 
guarantee to strike down a Portland city policy of turning off the 
water of delinquent rate-payers without a hearing184 and a state 
Motor Vehicle Division policy of suspending without hearing the 
drivers' licenses of citizens who were allegedly delinquent in satis
fying judgments. 1611 The court of appeals continues to refer to arti
cle I, section 10 as a guarantee of procedural due process with no 
hesitation or equivocation.166 

The supreme court, on the other hand, entered an era of some 
ambiguity in the 1977 case of Tupper v. Fairview Hospital and 
Training Center. 167 The plaintiff, a psychiatric aide at a state 
mental institution, was fired without notice or a prior hearing. He 
appealed, raising a federal fourteenth amendment argument based 
on the well developed case law of public employee dismissals.168 

The majority held the dismissal improper, using an exclusively 
federal analysis. Justice O'Connell, specially concurring, urged a 
state analysis based on the due course of law language in article I, 
section 10. Acknowledging Professor Linde's Without Due Process 
article,169 Justice O'Connell wrote that even if the Oregon Consti
tution did not have a substantive due process clause, it nonetheless 
had a procedural one similar to the federal clause: 

Assuming, without deciding, that [article I, section 10 is not a sub
stantive due process clause], it seems clear that the [state and fed
eral] constitutional provisions are the same insofar as each would 
prohibit the deprivation of the interests specified in the respective 
provisions . . . without fair procedures generally associated with 
the term "due process".170 

Even if Art. I, § IO is interpreted as not including a substantive 
due process provision, it does require procedural due process in the 
sense of requiring a remedy for injuries to person, property or repu-

168 Act of May 19, 1969, ch. 90, § 1, 1969 Or. Laws 327 (codified as amended 
at OR. REV. STAT.§ 92.510 (1985)). 

uu Oliver v. Hyle, 14 Or. App. 302, 513 P.2d 806 (1973). 
166 Floyd v. Motor Vehicles Division, 27 Or. App. 41, 554 P.2d 1024 (1976). 
186 Carr v. SAIF Corp., 65 Or. App. 110, 115, 670 P.2d 1037, 1040 (1983). 
167 276 Or. 657, 556 P.2d 1340. 
166 See, e.g., Arnett v. Kennedy, 416 U.S. 134 (1974); Perry v. Sinderman, 

408 U.S. 593 (1972); Board of Regents v. Roth, 408 U.S. 564 (1972). 
168 See Linde, supra note 18. 
110 Tupper, 276 Or. at 667-68, 556 P.2d at 1346. 
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tation. If an entitlement is "property," the employee is entitled to a 
"remedy by due course of law" to retain it. That remedy must be 
provided by the state. It is for us to say whether it is a remedy "by 
due course of law" if the employee is given a hearing only after he 
has been discharged.171 

The majority, in a footnote replying to Justice O'Connell, argued 
that there was no need to decide the case on the basis of the Ore
gon Constitution, because the state and federal due process guar
antees were identical.172 Thus, the full court seemed to agree that 
whatever the validity of Professor Linde's argument regarding 
substantive due process and the necessity of deciding cases under 
the Oregon Constitution, Oregon did indeed have a due process 
clause - a procedural due process clause. 

Professor Linde's article itself seems to confirm this conclusion. 
The cases that the article criticizes are substantive due process 
cases; the hypothesis of the article is therefore that Oregon lacks 
that type of constitutional guarantee.173 Professor Linde became 
Justice Linde in 1978, but the court's pronouncements on proce
dural due process under the remedy clause have not clarified the 
matter. They have been elliptical, parenthetical, and oblique. In 
Megdal v. Board of Dental Examiners,174 Justice Linde himself, 
responding to a suggestion that a license revocation pursuant to a 
statute with vague requirements should be declared in violation of 
the due process clause, noted, "When a state law is attacked for 
failure to provide due process, we are in the realm of the four
teenth amendment .... "176 Does this mean that the attack 
should specify "due course of law" instead of "due process", or 
that the entire legal theory is exclusively federal? Is this proce
dural or substantive due process? That is, does the statute alleg
edly fail for unlawful deprivation of property, or does the revoca
tion procedure allegedly fail for fundamental unfairness? The 
answers are unclear, and in any event are unimportant in the case 
itself. In Maddox v. Clackamas County School District No. 25,176 

a teacher argued that the procedures used to terminate him were 
infirm under the fourteenth amendment and article I, section 10. 

171 Id. at 668 n.4, 556 P.2d at 1346 n.4. 
m Id. at 664 n.2, 556 P.2d at 1344 n.2. 
178 See Linde supra note 18. 
174 288 Or. 293, 605 P.2d 273 (1980). 
178 Id. at 300, 605 P.2d at 276. 
178 293 Or. 27,643 P.2d 1253 (1982). 
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Before disposing of the issue under a purely federal analysis, Jus
tice Tanzer noted: 

On its face, Art. I, § 10, guarantees a legal remedy after some 
injury has been done to an interest falling within its coverage, not a 
particular administrative procedure in advance of such injqry. This 
court declined to give the section a pretermination procedural ef
fect independent of the Fourteenth Amendment in Tupper v. 
Fairview Hospital .... 171 

Judge Tanzer's citation to Tupper is misleading. While the major
ity there did in fact decline to give the Oregon constitutional guar
antee independent force as a source of procedural due process, the 
court agreed that article I, section 10 did provide such a guaran
tee. The dispute was simply over whether or not it was redundant 
with the federal guarantee. 

Finally, in Cole v. Dept. of Revenue,118 taxpayers argued that 
requiring them to pay their tax as a precondition of judicial re
view of the assessment deprived them of property without due pro
cess of law in violation of the state and federal constitutions. 
Judge Linde responded that article I, section 10 "is neither in text 
nor in historical function the equivalent of a due process clause 
•••• "

179 He continued: "Even assuming that a quasijudicial ad
ministrative process were not 'due course of law' ... a procedural 
requirement that one pay assessed taxes before suing to have them 
refunded is not the kind of 'injury done him' contemplated in that 
guarantee."180 This statement is difficult because it poses a hypo
thetical situation using two negations simultaneously. Put less con
cisely, the sentence would read as follows: "Even if we were to 
assume that the process plaintiff received somehow fell short of 
the standard embodied in the phrase 'due course of law,' nonethe
less because plaintiff's injury is not the type for which article I, 
section 10 guarantees a remedy in due course of law, plaintiff's 
attempt to attack the process he received must fail." The implicit 
assumption behind this statement is that if the process were inade
quate under the "due course of law" standard, and if plaintiff's 
injury were the type guaranteed in article I, section 10, then that 
clause would serve as a basis for a constitutional attack on the 
procedure. Of course, Cole v. Dept. of Revenue does not present 

177 Id. at 34 n.7, 643 P.2d at 1257 n.7. 
178 294 Or. 188, 655 P.2d 171 (1982). 
178 Id. at 191, 655 P.2d at 173. 
190 Id. 
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that hypothetical situation, and therefore is a precarious founda
tion on which to base a conclusion.181 Still, it lends at least oblique 
support to the proposition that article I, section 10 is a due pro
cess clause - a procedural, not a substantive, one. 

III 

TOWARD A COHERENT INTERPRETATION OF THE REMEDY 

GUARANTEE 

It is my hope that this long trek among the ruins and dead 
ends, the false starts, historical oddities, and legal quirks, the "vi
sions and revisions"182 of the past ninety-eight years' remedy 
clause jurisprudence, has not been a fool's errand. Lurking in this 
collection of cases are the ingredients of a coherent and useful 
theory of article I, section 10. 

A. Recapitulation 

We have seen that the remedy guarantee originated as one 
man's commentary, four hun~red years after the fact, on a prom
ise extracted from King John to reform his courts: to make them 
more accessible, more efficient, and less susceptible to corruption. 
The guarantee of a lawful remedy for injuries began as a method 
of effecting judicial reform. It was directed toward the courts, and 
had as its goal a fairer administration of justice. As such it was 
introduced into the early organic law of this country, and trans
planted unchanged into the constitutions of many of the states, 
including Oregon.183 For nearly thirty years no Oregon litigants 
availed themselves of the protection afforded - perhaps because 
the abuses that would have provoked the need for protection did 
not exist. 

181 Cole is cited in Lyons v. Pearce, 298 Or. 554, 562, 694 P.2d 969, 975 
(1985) where defendant argued that article I, section 10 "mandat[ed] a higher 
standard of waiver of criminal procedure rights" than the fourteenth amend
ment. The court decided only that "standards for an adequate waiver of state 
constitutional rights are found, not in a due process clause but in the substantive 
guarantees themselves." See also State v. Burrow, 293 Or. 691, 695 n.5, 653 
P.2d 226, 228 n.5 (1982) ("Article I, section 10, does not refer to official depri
vations of 'liberty' nor to 'due process of law.' Rather, it provides an affirmative 
claim upon the state to provide a legal 'remedy' for an 'injury done.'"). 

183 T.S. Eliot, The Love Song of J. Alfred Pru/rock in COLLECTED POEMS, 
1909-1962, at 3 (1962). 

188 See supra text accompanying notes 10-34. 
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In any event, when litigants began to use article I, section 10, 
they used it in three ways: to prohibit their lawmakers from al
lowing some defendants to avoid being sued, to prohibit their 
lawmakers from enacting legislation that illegally deprived citi
zens of property, and to prohibit their law-appliers from using un
fair procedures.184 The first use withered away as legislatures con
tinued to enact immunities and to eliminate causes of action, and 
the courts soon accommodated with various ad hoc balancing 
acts.1u The second use never took root in Oregon soil; "substan
tive due process" attacks were really nothing more than an at
tempt to embue fundamentally federal claims with local colora
tion.188 Thus, the first two uses ultimately came to nothing, as well 
they should have, given that the historical source of the guarantee 
as a mandate was directed to courts, not legislatures. The third 
use is alive but not well. The courts hint that article I, section 10 
can be used as a procedural "due course" clause, but the supreme 
court has never said as much.187 

B. A Modest Proposal 

It is possible to revive the remedy guarantee in a way that is at 
once faithful to its origins and development, its text, and its his
tory in the Oregon courts. The guarantee tells those who apply the 
law when and how they must do so. It says nothing to lawmakers, 
except insofar as they attempt to interfere with the administration 
of justice. It does not define injuries. A recognized, pre-existing 
legal injury is the subject, not the predicate, of the clause; the 
clause presumes the existence of a legally recognizable injury and 
guarantees that such an injury will be accompanied by a remedy 
in due course of law. The courts should recognize this, and disre
gard any attempt to use article I, section 10 as a check on law 
making. 

Historical as well as textual analysis compels this result. The 
remedy guarantee had as its historical object reform of the judi
cial system. While some confusion stems from the fact that at the 
time of the clause's genesis, the government was not divided into 
legislative and judicial branches, the fact remains that the docu
ment where the guarantee originated spoke to substantive law-

,.,. See supra text accompanying notes 38-181. 
186 See supra text accompanying notes 47-130. 
' 88 See supra text accompanying notes 131-5 l. 
187 See supra text accompanying notes 152-8 l. 
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making concerns in a separate article. The text itself speaks of the 
administration of justice: "Justice shall be administered ... and 
every man shall have remedy by due course of law .... " 188 It 
makes no attempt to define what constitutes an injury to property, 
person, or reputation, nor what constitutes justice. Grammatically 
as well as logically and historically, the injury plays a minor and 
subordinate role in the structure of the guarantee. 

This theory of the remedy guarantee implies that lawmakers as 
well as law appliers have the authority to create and abolish legal 
injuries, constrained only by constitutional limitations outside of 
article I, section 10. If the lawmakers create a legal injury, then 
law appliers must provide a remedy. If the lawmakers decide that 
a particular event is not a legal injury, then so long as this deci
sion does not violate some other, independent constitutional clause 
that is in fact directed at lawmakers, courts no longer have the 
obligation to provide a remedy. 

Thus, a law eliminating medical malpractice suits would survive 
an article I, section 10 attack. A law eliminating medical mal
practice suits against white male doctors would also survive an 
article I, section 10 attack, but would be unenforceable because it 
provided unequal immunities contrary to article I, section 20. A 
law eliminating medical malpractice suits by white males would 
violate both the remedy guarantee ("every man shall have rem
edy") and, more directly, the equal privileges clause of article I, 
section 20. Likewise under this rationale, an attack on a statute 
eliminating common law defamation would fail if it were based on 
article I, section 10, because the legislature has the right to de
clare that defamation is not a legal injury to reputation. If the 
citizenry disagrees, it can elect a new legislature. But the same 
statute would fail under article I, section 8, which provides a con
stitutional requirement that citizens remain "responsible" for 
abuses of freedom of expression.189 Statutes of limitation and of 
repose would survive on the theory that they declare arbitrary but 
politically expedient life-spans for injuries. After a certain time, 
an event loses its recognition as a legal injury, and thus has no 

188 See supra note 7. 
189 See Wheeler v. Green, 286 Or. 99, 593 P.2d 777 (1979). Courts, of course, 

remain free to create legal injuries such as "invasion of privacy" or "negligent 
infliction of emotional distress," so long as the injury is accompanied by a due 
course remedy. And what courts create, they can abolish; until a common law 
injury is codified, its abolition is not judicial review and therefore not subject to 
any of the usual constitutional limitations. 
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constitutionally guaranteed remedy. As one commentator noted: 
"[T]he reasonable meaning of ... 'remedial' clauses is to assure 
that every person will have a remedy for a recognized wrong or 
injury . . . . The important question of just what is a recognized 
wrong or injury is then for the legislature as well as the courts to 
decide."190 The Oregon court has indicated agreement, stating 
that article I, section 10 did not create any rights, but only guar
anteed "recognized rights. " 191 Article I, section 10, then, forces 
courts to link due course remedies to recognized injuries. The 
power to abolish injuries is subject only to constitutional limita
tions outside of that Section. 

This radical limitation of the scope of the remedy guarantee 
may seem to make it a dead letter. In fact, it adds as much as it 
takes away. The obligation to provide due course remedies for le
gal injuries has two aspects, a prescriptive one and a proscriptive 
one. Under the first, a plaintiff can approach the court demanding 
that it take action where none was contemplated. Under the sec
ond, a plaintiff can approach the court demanding that action al
ready taken be nullified or reformed. 

I. The Prescriptive Use of Article I, Section I 0: Compelling 
Remedies 

The prescriptive obligation has been recognized in a number of 
general declarations by the court. In Rodda v. Rodda, 1911 the court 
interpreted article I, section 10 as giving courts a power in equity 
to fashion remedies to match injuries. In Davidson v. Rogers, 198 

Justice Linde, concurring, stated that the remedy guarantee "is a 
plaintiffs' clause, addressed to securing the right to set the ma
chinery of the law in motion to recover for harm already done 

••• "
194 And in State v. Burrow,1sr, Justice Peterson wrote that 

190 Note, Alienation of Affections - Validity of Legislctive Acts Abolishing 
Such Actions, 26 NEB. L. REV. 423, 428 (1947). 

191 Smith, 205 Or. at 296, 287 P.2d at 576. Other courts have adopted this 
interpretation of the remedy guarantee. See, e.g., O'Quinn v. Walt Disney Prods. 
Inc., 177 Colo. I 9 I, 493 P.2d 344 ( 1972); Pinnick v. Cleary, 360 Mass. I, 271 
N.E.2d 592 (1971); Scoit v. Nashville Bridge Co., 143 Tenn. 86,223 S.W. 844 
(1920); Shea v. North-Butte Mining Co., 55 Mont. 533, 179 P. 499 (1919); 
Adams v. Iten Biscuit Co., 63 Okla. 52, 162 P. 938 (1917). See generally Note, 
Medical Malpractice Statute of Repose: An Unconstitutional Denial of Access 
to the Courts, 63 NEB. L. REV. 150, 171-72 (1983). 

191 185 Or. 140, 200 P.2d 616 (1949). 
193 281 Or. 219, 574 P.2d 624. 
194 Id. at 223, 574 P.2d at 625. 
196 293 Or. 691, 653 P.2d 226. 
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article I, section 10 "provides an affirmative claim upon the state 
to provide a legal 'remedy' for an 'injury done.' " 196 In spite of the 
general recognition of the remedy-compelling power of the guar
antee, however, no litigant has ever convinced the court that the 
legislature has created a remedy-less injury which the court must 
rectify. 

Such a claim would consist of four elements. First, plaintiffs 
would have to allege that they had suffered an injury in fact, as 
opposed to a prospective injury or a vicarious injury. In this sense, 
the clause has a very loose "standing" requirement. 

Second, the injury must be a legal injury. Litigators can exer
cise a good deal of creativity in constructing arguments regarding 
this element. Federal cases exploring the idea of "implied rights of 
action" should provide a rich resource,197 but a more relevant 
source would be recent "statutory tort" cases in Oregon such as 
Nearing v. Weaver, where the court imposes tort liability based on 
defendants' breach of a statutorily imposed duty.198 In Nearing, 
the court held that a plaintiff could recover when she was injured 
as a result of a police officer's failure to perform his statutorily 
imposed duty to enforce a court order. More recent cases base 
liability on failure to maintain a medical confidence required by 
statute, 199 and on failure to abide by laws against serving alcohol 
to visibly intoxicated people.200 Plaintiffs in these cases did not 
argue that article I, section 10 required a remedy, and the court 
did not invoke that constitutional provision. But where the purpose 
of a statute or a regulation in providing a legal obligation is to 
prevent injury, then it seems clear that the injury resulting from 
its breach is a legal injury, and the injured party has a constitu
tional right to a remedy in due course of law. 

Likewise, it is at least arguable that a crime victim has suffered 
a legal injury and has a constitutional right to restitution.201 An 
Oregon statute provides that parents have the obligation to care 
for their children, and children for their parents, but specifies no 

198 Id. at 695 n.5, 653 P.2d at 228 n.5. 
lfl See, e.g., California v. Sierra Club, 451 U.S. 287 (1981). 
188 295 Or. 702, 670 P.2d 137 (1983). 
1

" Humphers v. First Interstate Bank of Oregon, 298 Or. 706, 696 P.2d 527 
(1985). 

soo Chartrand v. Coos Bay Tavern Inc., 298 Or. 689, 696 P.2d 513 (1985). 
101 Cf OR. REV. STAT.§ 137.103 -.109 (1985). 
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consequences for failure to perform this duty.202 Has not a child 
or a parent who suffers injury as a result of non-support suffered a 
legal injury? Again, some courts will invoke collateral estoppel 
against a litigant who was not a party to an earlier action, but 
whose interests were identical to a party therein.208 Does not arti
cle I, section 10 require that the nonparty have a day in court? 
These are merely a few examples of legal injuries subject to the 
article I, section IO guarantee. 

· Third, the legal injury in fact must be to one of the protected 
interests: person, property, or reputation. This requirement is not 
a significant barrier except that article I, section 10 will not pro
vide recovery for emotional injuries. 20

• 

Finally, plaintiffs will have to show that they have not received 
a remedy for their injury. Earlier Oregon cases hint that the 
courts retain the prerogative to evaluate the sufficiency of the 
remedy2011 and that an illusory remedy will not be constitutionally 
adequate.208 I see no reason to depart from these precedents. 

2. The Proscriptive Use of Article I, Section I 0: Due Procedures 

The proscriptive use of article I, section 10 is more familiar, 
both because Oregon advocates have already had experience using 
the guarantee in this way, and because there exists a parallel ju
risprudence of federal fourteenth amendment procedural due pro
cess. Despite the federal similarity, however, Oregon should de
velop an independent analysis. Nothing prevents Oregon from 
interpreting its "due course" provision so as to provide the state's 
residents with more protections than they would enjoy under fed
eral "due process" guarantees. Even more importantly, nothing re
quires Oregon to chain itself to the caprice of whatever judicial 
methodology happens to reign in Washington, D.C.207 In order to 
achieve this independence, the court would have to overrule Tup-

101 OR. REV. STAT.§ 109.010 (1985). See generally Haxton and Haxton, 299 
Or. 616, 705 P.2d 721 (I 985), holding that where a statute creates a right but no 
remedy, the courts may enforce the right by any appropriate remedy provided by 
the general law. The case was not decided on article I, section 10 grounds. 

•oa See Hazard, Res Nova in Res Judicata, 44 S. CAL. L. REV. 1036 (1971); 
Note, Collateral Estoppel of Nonparties, 87 HARV. L. REV. 1485 (1974). 

10
• But see Cason v. Baskin, 155 Fla. 198, 20 So. 2d 243 (1944), reh'g denied, 

Jan. 16, 1945. 
106 Holden, 228 Or. 405, 365 P.2d 845. 
106 Caviness v. City of Vale, 86 Or. 554, 169 P. 95 (1917). 

,. 
107 See supra note 8. 
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per v. Fairview Hospital and Training Center,208 which declared 
that Oregon "due course" was equal to federal "due process." But 
the Oregon court has not hesitated in the past to overrule cases 
explicitly equating state and federal constitutional guarantees 
when the court finally decided to develop its own interpretation. 
That is precisely what happened in the area of search and seizure, 
where State v. Caraher2°9 rejected the earlier federal dependence 
of State v. Florance.210 

Thus, an Oregon "due course" argument - which might be 
addressed to inadequately protective administrative procedures, to 
the rules of evidence, or to the rules of civil procedure, to name 
only a few examples - would have to begin by establishing an 
injury in fact to one of the protected interests. The crucial ele
ment, however, where Oregon might want to depart from federal 
interpretations, would involve establishing what is and is not "in 
due course of law." Fourteenth amendment "due process" law 
now involves the ubiquitious balancing. Under Matthews v. El
dridge,211 for example, the courts will consider the government's 
interest in withholding or granting procedural safeguards, includ
ing the "fiscal and administrative burdens" they would impose, in 
determining what rights a citizen possesses and what "process" is 
"due." Hopefully, the Oregon court, aided by a creative and re
sourceful bar, could do better. 

CONCLUSION 

The remedy guarantee in article I, section 10 of Oregon's Con
stitution provides the bench and bar of this state with an opportu
nity to develop a significant and necessary body of constitutional 
law independent of the influence of the Federal Constitution as 
interpreted by the Supreme Court. Thus far, that opportunity has 
been wasted. The interpretation of the clause proposed here -
one that is faithful to its history, its text, and its development in 
Oregon's courts - could provide the vehicle for that development. 

108 276 Or. 657, 556 P.2d 1340. 
109 293 Or. 741, 653 P.2d 942 (1982). 
uo 270 Or. 169, 527 P.2d 1202 (1974). 
111 424 U.S. 319. 




