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Appeal from Circuit Court, Multnomah County. 

Ronald E. Cinniger, Judge. 

Julia E. Markley argued the cause for appellant. With her 
on the briefs were Michael H. Simon and Perkins Coie LLP 
and Rodney R. Mills, J. Daniel Gragg, and Seifer Yeats Mills 
& Zwierzynski LLP. 

Guy A. Randles argued the cause for respondent. With 
him on the opening brief were Charles F. Adams, Chad R. 
Chambers, and Stoel Rives, LLP. On the supplemental brief 
was Charles F. Adams. 

Before Schuman, Presiding Judge, and Edmonds* and 
Wollheim, Judges. 

SCHUMAN, P. J. 

Reversed and remanded. 

* Edmonds, J., vice Ceniceros, S. J. 
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SCHUMAN, P. J. 

After denying plaintiffs petition to compel arbitra
tion of this dispute over performance of a contract, the trial 
court granted defendant's motion for summary judgment. 
Plaintiff appeals, arguing that an arbitrator, not the court, 
should have made the decision regarding arbitrability and 
that, in any event, even if the court was the proper forum for 
hearing the case, it erred in granting summary judgment. We 
agree with plaintiffs first contention and consequently 
reverse and remand. 

Plaintiff is Industra/Matrix Joint Venture (plaintiff 
or Industra/Matrix), an entity consisting of lndustra Service 
Corporation (lndustra) and Matrix Service, Inc., (Matrix). 
Industra/Matrix was created for the limited purpose of enter
ing into and performing two contracts with defendant Pope & 
Talbot, Inc., to install a bleaching system at defendant's 
paper mill in Halsey. When the contract was formed, and at 
all times during its performance, both Matrix and Industra 
held licenses from the Oregon Construction Contractors' 
Board (CCB), but Industra/Matrix, the joint venture, did not. 

The parties executed the contracts, under which 
defendant was to pay plaintiff approximately $2 million for 
its services, in March and April 2000. The contracts con
tained identical provisions requiring the parties to arbitrate, 
with certain exceptions, "all disputes between the Owner and 
Contractor which are not settled satisfactorily" by prelimi
nary measures short of arbitration, including submission of 
any dispute to a specified project engineer. The contracts also 
specified that, except as otherwise stated, "the provisions of 
The Arbitration Act of Oregon * * * shall apply to any arbi
tration hearings." 

Plaintiff completed the work in October 2000. Dur
ing the course of the project, defendant submitted numerous 
change orders, and plaintiff had to adjust its work due to 
structural and equipment errors. The parties dispute 
whether plaintiff submitted claims to the engineer as 
required under the contracts. In any event, plaintiff submit
ted a claim summary in November 2000 requesting 
$1,892,538 in additional costs. Defendant refused payment, 
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and plaintiff filed a construction lien against defendant's 
Halsey mill. After unsuccessful settlement attempts, plaintiff 
brought this action for breach of contract and quantum 
meruit, seeking $2,600,000 in damages-the amount plain
tiff claimed it had expended in labor, materials, and equip
ment ($5,000,000) minus the amount defendant had paid 
($2,400,000). 

At the close of discovery, plaintiff petitioned the 
court to abate litigation and compel arbitration. ORS 36.315 
(2001); ORS 36.310 (2001). 1 Plaintiff argued that, because 
the contracts governed the parties' obligations with respect to 
a project involving interstate commerce-Matrix had head
quarters in Oklahoma and Industra is based in the State of 
Washington-the Federal Arbitration Act (FAA), 9 USC sec
tions 1 to 16, applied, notwithstanding the contracts' Oregon 
choice of law provisions. Further, according to plaintiff, 
under the FAA and its case law, an arbitrator, rather than 
the court, decides whether contractual or statutory condi
tions precedent to arbitration have been met, as well as a 
claim's merits. Thus, according to plaintiff, applicable law 
(the FAA) required the court to submit the entire matter to 
arbitration. 

In response, defendant argued that the parties' 
choice of Oregon law extended to all arbitration matters and 
that, under Oregon law, the court rather than the arbitrator 
must determine whether contractual conditions precedent to 
arbitration had been met. See Moresi v. Nationwide Mutual, 
96 Or App 61, 64, 771P2d301 (1989), rev'd on other grounds, 
309 Or 619, 789 P2d 667 (1990) ("[c]onditions that the parties 
agreed on about access to the arbitral forum" are matters for 
the court). According to defendant, the court therefore had 
authority to determine, and should determine, that plaintiffs 
failure to meet those conditions precedent foreclosed arbitra
tion. In addition, defendant argued that, by bringing suit, 
plaintiff waived any right to demand arbitration that it 
might otherwise have had. 

1 When the parties entered into their contracts, the 1999 version of the Oregon 
Arbitration Act, ORS 36.000 to 36.365, was in effect. When the action began, the 
2001 version was in effect. In 2003, the OAA was repealed. Or Laws 2003, ch 598, 
§ 57. Neither the amendments nor the repeal affects the outcome of this appeal. 
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The trial court concluded that plaintiff had not 
waived its right to demand arbitration. The court nonethe
less denied that demand, reasoning that, under the con
tracts, the Oregon Arbitration Act, ORS 36.300 to 36.365 
(2001) (OAA), applied to all aspects of the arbitration issue. 
Under that act, whether plaintiff met statutory or contrac
tual conditions precedent was a decision for the court. Moresi, 
96 Or App at 64. The court then determined that plaintiff had 
not met the prerequisites, based on three conclusions: First, 
plaintiff had not performed the contractual condition prece
dent of submitting claims to the project engineer; second, 
plaintiff had not complied with ORS 701.065(1), under which 
a contractor that does not have a CCB license may not com
mence an arbitration; and third, plaintiff was not "aggrieved" 
under ORS 36.310 because it did not make the necessary 
demand for arbitration. 

Having successfully defeated plaintiffs demand for 
abatement and arbitration, defendant moved for summary 
judgment on the basis that plaintiff was barred from suing 
due to its failure to acquire a CCB license as a joint venture, 
a prerequisite to litigation under ORS 701.065(1).2 Rejecting 
plaintiffs argument that it fell within an exception to the 
statute, the trial court granted defendant's motion and dis
missed plaintiffs claims. 

On appeal, the parties renew the arguments they 
made below. Plaintiff contends that the trial court erred in 
refusing to compel arbitration and that, even if the conclu
sion was not error and the court was the proper adjudicator, 
its adjudication was substantively wrong because disputed 
issues of material fact exist as to whether plaintiff qualified 

2 The trial court relied on ORS 701.065(1) both in denying plaintiffs petition to 
compel arbitration and, in the ensuing litigation, in granting defendant's motion 
for summary judgment. The dual application derives from the fact that the statute 
provides that, with exceptions discussed below, 

"a contractor may not perfect a claim of a construction lien* * * in arbitration 
or in any court of this state for compensation for the performance of any work 
or for the breach of any contract for work that is subject to this chapter, unless 
the contractor has a valid license issued by the board[.]" 

(Emphasis added.) Thus, the statute establishes a prerequisite for entering into 
arbitration as well as litigation; the trial court denied the petition to compel arbi
tration because, among other reasons, plaintiff had no CCB license, and it granted 
defendant's summary judgment for the same reason. 



Cite as 200 Or App 248 (2005) 253 

for an exemption from the CCB license requirement set forth 
in ORS 701.065(2). Based on our conclusion that the FAA 
applies, we agree with plaintiff that the trial court erred in 
refusing to abate litigation and compel arbitration. The trial 
court also necessarily erred in considering the merits of 
defendant's summary judgment motion, which are also mat
ters for the arbitrator. We therefore reverse and remand. 

Because it is dispositive, we begin with the arbitra
bility question, or, more precisely, with the question whether 
the trial court should have compelled arbitration. That ques
tion, in turn, involves subquestions: First, whether the arbi
tration clause in the parties' contracts covers the kind of dis
pute this case involves, that is, a dispute over whether 
defendant owes plaintiff money under a contract or quantum 
meruit theory; and second, ifthe contract does refer such dis
putes to arbitration, whether arbitration is also the proper 
forum for determining the preliminary questions of whether 
plaintiff has carried out the contractually imposed prerequi
site of taking the dispute to the project engineer and whether 
plaintiff has met the statutorily imposed prerequisites of 
obtaining a CCB license or proving an exemption. 

The subquestions, again in turn, are logically subse
quent to a preliminary question: Does state or federal law 
apply? That question is preliminary because the answer con
ditions how we approach all of the questions involving arbitr
ability. As explained below, we conclude that the FAA 
applies. Under that statute, the court decides whether the 
underlying dispute ("Does defendant owe plaintiff $2.6 mil
lion?") is within the scope of the parties' arbitration clause, 
but it does so with a presumption in favor of arbitrability. 
Further, under federal law, the arbitrator decides issues 
involving whether plaintiff met contractual and statutory 
prerequisites to arbitration. 

 The arbitrability of the parties' contract is governed 
by the FAA; that statute applies in "any suit or proceeding 
***in any of the courts of the United States." 9 USC§ 3; see 
also Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 
460 US 1, 20, 103 S Ct 927, 74 L Ed 2d 765 (1983) ("any of the 
courts of the United States" in FAA includes state courts). By 
a choice of law provision, however, parties may choose to 
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limit application of the FAA. Volt Information Sciences, Inc. 
v. Board of Trustees of Leland Stanford Junior Univ., 489 US 
468, 472, 109 S Ct 1248, 103 L Ed 2d 488 (1989). The "Dis
putes and Arbitration" section of the parties' contracts con
tains a choice of law provision: "[T]he provisions of The Arbi
tration Act of Oregon, for the time being in force, shall apply 
to any arbitration hearings." We understand that, by "the 
Arbitration Act of Oregon," the parties refer to ORS 36.300 to 
36.365 (1999), which was in effect at the time the contracts 
were signed. See Harold Schnitzer Properties v. Tradewell 
Group, 104 Or App 19, 21, 799 P2d 180 (1990), rev den, 311 
Or 150 (1991) (referring to ORS "36.300 et seq" as "Oregon's 
Arbitration Act"). The parties vigorously dispute the provi
sion's scope. Plaintiff argues that it applies only to rules gov
erning the conduct of the hearing itself, for example the selec
tion, compensation, and authority of arbitrators. Defendant 
contends that it covers all matters having to do with arbitra
tion, including whether or not the parties have met the stat
utory and contractual prerequisites to arbitration, that is, 
whether they have legal access to the arbitral forum. The 
trial court agreed with defendant. We do not. 

In its letter opinion denying plaintiffs motion to stay 
arbitration, the trial court recited a truncated excerpt of the 
choice oflaw provision, excluding the final word of that sen
tence. The court wrote, "The Arbitration Act of Oregon * * * 
shall apply to any arbitration." The contract states, "The 
Arbitration Act of Oregon * * * shall apply to any arbitration 
hearings." (Emphasis added.) Reasoning that the contract 
"could have said that federal law would apply to a portion of 
the arbitration process but it does not," the court determined 
that "[a] common sense reading of the language of the con
tract term" indicated that the OAA should govern all aspects 
of the arbitration, including questions involving prerequi
sites. And under the OAA, the court concluded, the court and 
not the arbitrator decides those issues. 

 We review the trial court's interpretation of the con
tract for errors oflaw, employing the procedure set forth in 
Yogman v. Parrott, 325 Or 358, 937P2d1019 (1997). We first 
examine the text and context of the contract as a whole in 
order to determine whether the choice of law provision is 
ambiguous. Id. at 361. If the provision is clear, our analysis 
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ends, but if there is ambiguity we discern the parties' intent 
aided by evidence external to the contract and, if necessary, 
we employ appropriate maxims of construction. Id. at 362-63. 

 The provision is not ambiguous. It appears as the 
last of five subparagraphs introduced by the following clause: 
"[With certain named exceptions,] all disputes between the 
Owner and the Contractor * * * shall be resolved by arbitra
tion in accordance with the following procedures." (Emphasis 
added.) The first four subparagraphs provide a detailed 
explanation of the process for selecting an arbitrator. The 
choice of law provision, then, is one of the "arbitration * * * 
procedures." More importantly, the sequence of the provi
sions alerts the reader to the fact that the parties' choice of 
law is relevant only upon selection of an arbitrator, at the 
"hearing" over which the arbitrator is to preside. The con
tract, then, clearly indicates that the parties intended the 
OAA to govern the conduct of the hearing; nothing indicates 
an intention to choose Oregon law to govern resolution of the 
legal issues involved in determining whether a hearing 
should occur. Indeed, the OAA itself contains no operative 
provisions that would affect those issues; it deals, rather, 
with whether the contract containing an arbitration clause 
was validly made, with time lines, abatement, appointment 
and compensation of arbitrators, their subpoena power, judi
cial review, and so forth. ORS 36.300 - 36.365. The court 
therefore erred in determining that the parties' choice oflaw 
provision extended to the resolution ofprearbitration issues. 3 

That being the case, the arbitrability of the parties' 
contract is governed by the FAA; that statute, as noted, 
applies in "any suit or proceeding* * *in any of the courts of 
the United States," 9 USC§ 3, including state courts.4 Impor
tantly, however, it applies only to suits or proceedings 
brought "upon any issue referable to arbitration under an 

3 Even ifthe choice oflaw provision were ambiguous, we would reach the same 
conclusion. We lack external evidence of the parties' intent, and, at the third step of 
analysis under Yogman, we would construe any ambiguity in the contract against 
the drafting party, defendant. Hill v. Qwest, 178 Or App 137, 143, 35 P3d 1051 
(2001). 

4 The statute applies only to contracts that implicate interstate commerce. It is 
undisputed that the contracts at issue in this case qualify. 
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agreement in writing for such arbitration," and whether an 
issue is referable to arbitration is a decision for the court: 

"If any suit or proceeding be brought in any of the courts 
of the United States upon any issue referable to arbitration 
under an agreement in writing for such arbitration, the 
court in which such suit is pending, upon being satisfied 
that the issue involved in such suit or proceeding is referable 
to arbitration under such an agreement, shall on application 
of one of the parties stay the trial of the action until such 
arbitration has been had in accordance with the terms of 
the agreement * * * ." 

9 USC§ 3 (emphasis added). 

 Thus, we apply federal law to determine whether the 
issue is referable to arbitration-the so-called "substantive 
arbitrability" issue, that is, whether the dispute at issue is of 
the type that the parties contracted to arbitrate-and, under 
that law, the issue is for the court to decide. Howsam v. Dean 
Witter Reynolds, Inc., 537 US 79, 83-85, 123 S Ct 588, 154 L 
Ed 2d 491 (2002). In doing so, the court should apply those 
aspects of substantive state contract law governing "the 
validity, revocability, and enforceability of contracts gener-· 
ally." Perry u. Thomas, 482 US 483, 492 n 9, 107 S Ct 2520, 9fi 
L Ed 2d 426 (1987). The application of state contract law,, 
however, does not extend to a state's principles of contract 
interpretation, at least insofar as those principles would 
conflict with federal principles. That is so because contract 
interpretation is not a matter of "validity, revocability, [or] 
enforceability," id., and, in the absence of specific instruc·· 
tions to the contrary, we are bound by United States 
Supreme Court cases construing federal statutes. See Shaw 
u. PACC Health Plan, Inc., 322 Or 392, 400-01, 908 P2d 308 
(1995) (court uses federal methodology and United States 
Supreme Court case law to construe ERISA provision). ThosE~ 
cases instruct us that, in interpreting the scope of an arbitra·· 
tion provision, the parties' "intentions are generously con·· 
strued as to issues of arbitrability'' and ambiguities are 
resolved in favor of substantive arbitrability. Mitsubishi: 
Motors Corp. u. Soler Chrysler-Plymouth, Inc., 473 US 614., 
626, 105 S Ct 3346, 87 L Ed 2d 444 (1985). If a plaintiffs 
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claims "touch matters" that are covered by the relevant arbi
tration agreements, the claims must be arbitrated, irrespec
tive of how the allegations are labeled. Id. at 625 n 13. 

Under those principles, we conclude that the trial 
court erred in refusing to abate and to compel arbitration. 
The contracts each contain two general arbitrability provi
sions framing a list of discrete exclusions. The first provision 
sets out in broad terms the types of disputes that are 
arbitrable: 

"GC 35.1 Differences between the parties to the Con
tract as to the interpretation, application, or administra
tion of this Contract or any failure to agree where 
agreement between the parties is called for (herein collec
tively called the 'Dispute') which are not satisfactorily 
resolved in the first instance by a decision of the Engineer 
* * * shall be settled in accordance with the provisions of 
this General Condition." 

Thus, the initial clause establishes a broad range of arbitra
ble disputes. Within the same general condition, certain lim
ited exceptions qualify the general provision: 

"Except for disputes between the Owner and the 
Contractor relating to: 

"35.5.1. The obligations of the Contractor pursuant to 
GC 17-Royalties and Patents, GC 34-Indemnity, GC 
10-Protection of Property, and GC 41-0wner's Interest 
in Materials and Warranty of Title; or 

"35.5.2. What constitutes an event of 'Force Majeure' 
pursuant to GC 27.2; or 

"35.5.3. What constitutes an event of default entitling 
the Owner to stop work or terminate the Contract pursuant 
to GC 26-0wner's Right to Terminate Contract; or 

"35.5.4. The rights and liabilities of either the Owner 
or the Contractor pursuant to GC 33-Insurance; or 

"35.5.5. The Owner's right to apply to the courts for an 
injunction, mandamus order to order for specific perform
ance; or 

"35.5.6. The damages to which either the Owner or the 
Contractor may be entitled at law on account of a breach of 
the Contract by the other of them[.]" 
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After listing those exceptions, the contract again 
reiterates the arbitrability of other disputes between the par
ties, using inclusive terms, before providing instructions on 
how the "arbitration procedure" is to be conducted: 

"[A]ll disputes between the Owner and the Contractor 
which are not settled satisfactorily either by the Engineer 
or by the agreement of the Owner and the Contractor shall 
be resolved by arbitration in accordance with the following 
procedures." 

Reading that provision in context, we understand 
the term "disputes" in this last sentence to mirror the "Dis
pute" defined at the beginning of GC 35 and discussed above. 
In other words, the residual provision refers back to the 
expansive, introductory arbitration provision, and both are 
limited substantively by the six exceptions. The only reason
able meaning that a reader could draw from the arbitrability 
provision is that all differences concerning the interpretation 
of the contract, conferral of benefits under the contract, and 
practical application of the contract terms, as well as unset
tled differences remaining after attempts to resolve them 
short of arbitration, are arbitrable unless any of the six enu
merated exceptions applies. 

The claims frame precisely the kind of issue that 
falls within the scope of the general provisions: an unresolved 
dispute over the application or administration of the contract 
and failure to agree where agreement between the parties is 
called for. The issues framed by plaintiffs complaint sound in 
breach of contract and quantum meruit. The breach of con
tract claim alleges that plaintiff, having "performed all con
ditions and conditions precedent it is required to perform 
under" the contract, "incurred additional costs and expenses 
because of [specified] contract breaches and violations of 
implied and express warranties," resulting in plaintiffs enti
tlement to an "equitable adjustment to the contract prices in 
an amount not less than" $2.6 million. The quantum meruit 
claim simply incorporates by reference the breach of contract 
claim and adds an additional specification alleging that 
defendant would be unjustly enriched by $2.6 million "were it 
permitted to retain the goods and services provided to it by" 
plaintiff without payment. Because the issue is within the 
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general scope of the arbitration provision, the only issue is 
whether the dispute falls within an exception. 

 Defendant urges us to read the exceptions expan
sively, in particular GC 35.5.6 establishing the nonarbitra
bility of disputes relating to "[t]he damages to which either 
the Owner or the Contractor may be entitled at law on 
account of a breach of the Contract by the other of them[.]" 
According to defendant, because "damages" are closely 
related to "breach," we should consider both to be outside the 
scope of the arbitration clause. That reading, however, 
clashes with the text and context of the exception and with 
the interpretative strategy that the United States Supreme 
Court requires us to deploy. The text does not conflate breach 
and damages; the phrase "on account of a breach" simply 
describes the type of damages that, when disputed, need not 
be arbitrated. Contract clauses that establish different ave
nues of dispute resolution for breach and damages are nei
ther uncommon nor unenforceable. See Russell v. World 
Famous, Inc., 94 Or App 748, 751, 767 P2d 456 (1989) (enforc
ing contract that required arbitration of damages but not lia
bility). Reading the exclusion to include issues of breach as 
well as of damages, then, would require us to insert what has 
been omitted. It would also require us not only to ignore the 
mandate to construe contracts expansively in favor of arbi
tration, Mitsubishi Motors Corp., 473 US at 627, but to stand 
the mandate on its head. We therefore conclude that the 
clause exempting damages issues from mandatory arbitra
tion does not exempt anything else. The parties' dispute as 
presented in the pleadings falls within the scope of the con· 
tractual arbitration clause. No exception applies. 

 Defendant, however, argues that, even if the sub
stantive issue at the core of the parties' dispute falls within 
the scope of the arbitration clause, nonetheless the court did 
not err in denying the motion to compel arbitration because 
the dispositive issue here is not whether defendant breached 
the contract but whether plaintiff met the conditions prece
dent to arbitration. According to defendant, the court cor
rectly denied the motion to compel arbitration because, 
under Moresi, 96 Or App at 64, conditions precedent to arbi
tration are for the court, not the arbitrator, to decide. Again, 
we disagree. Moresi was decided under state law and did not 
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involve application of the FAA. As discussed above, the FAA_ 
applies to all aspects of the present case except the conduct of 
the hearing, and under that statute as construed by the 
United States Supreme Court, the arbitrator and not the 
court decides whether the parties have met the contractual 
and statutory preconditions to arbitration. As the Court has 
explained: 

"[A] gateway dispute about whether the parties are bound 
by a given arbitration clause raises a 'question of arbitra
bility' for a court to decide. * * * John Wiley & Sons, Inc. v. 
Livingston, 376 US 543, 546-547, 84 S Ct 909, 11 L Ed 2d 
898 (1964) (holding that a court should decide whether an 
arbitration agreement survived a corporate merger and 
bound the resulting corporation). Similarly, a disagreement 
about whether an arbitration clause in a concededly bind
ing contract applies to a particular type of controversy is for 
the court. * * * 

"At the same time the Court has found the phrase 'ques
tion of arbitrability' not applicable in other kinds of general 
circumstance where parties would likely expect that an 
arbitrator would decide the gateway matter. Thus ' "proce
dural" questions which grow out of the dispute and bear on 
its final disposition' are presumptively not for the judge, but 
for an arbitrator, to decide. John Wiley, [376 US 543] at 557 
(holding that an arbitrator should decide whether the first 
two steps of a grievance procedure were completed, where 
these steps are prerequisites to arbitration). So, too, the 
presumption is that the arbitrator should decide 'allega
tion[s] of waiver, delay, or a like defense to arbitrability.' 
Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 
[460 US 1,] 24-25, 103 S Ct 927, 74 L Ed 2d 765 (1983). 
Indeed, the Revised Uniform Arbitration Act of 2000 
(RUAA), seeking to 'incorporate the holdings of the vast 
majority of state courts and the law that has developed 
under the [FAA],' states that an 'arbitrator shall decide 
whether a condition precedent to arbitrability has been ful
filled.' RUAA § 6(c), and comment 2, 7 U.L.A. 12-13 (Supp. 
2002). And the comments add that 'in the absence of an 
agreement to the contrary, issues of substantive arbitrabil
ity ... are for a court to decide and issues of procedural 
arbitrability, i.e., whether prerequisites such as time lim
its, notice, laches, estoppel, and other conditions precedent 
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to an obligation to arbitrate have been met, are for the arbi
trators to decide.' Id., § 6, comment 2, 7 U.L.A., at 13 
(emphasis added)." 

Howsam, 537 US at 83-85 (some citations omitted); accord 
PacifiCare Health Systems, Inc. v. Book, 538 US 401, 406-07, 
123 S Ct 1531, 155 L Ed 2d 578 (2003). Whether plaintiff ade
quately met the contractual condition precedent of submit
ting disputes to the project engineer and the statutory con
dition precedent of establishing an exemption from the CCB 
license requirement are questions that "grow out of the dis
pute" and "bear on its final disposition." They are clearly 
"prerequisites to arbitration" and "defense[s] to arbitrabil
ity"; so too is the issue whether, by its conduct, plaintiff 
waived arbitrability. Howsam, 537 US at 85. 

To summarize: The FAA governs the arbitrability of 
this dispute. Under that statute, the court decides whether 
the parties' contractual arbitration provision covers the sub
ject of the dispute. Here, the subject is whether defendant 
owes plaintiff $2.6 million for work plaintiff performed on 
defendant's Halsey mill. That subject is within the scope of 
the arbitration provision, which covers "interpretation, appli
cation, or administration" of the contract or "any failure to 
agree where agreement between the parties is called for." 
Thus, the dispute is arbitrable. Further, under the FAA, the 
arbitrator, not the court, should decide whether plaintiff has 
met preconditions to arbitrability. Thus, the trial court erred 
in denying plaintiffs petition to compel arbitration. 

Reversed and remanded. 




